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In the District Court for the District of Alaska,

Second Division,

No. 1684.

F. R. COWDEN et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Order [Enlarging Time to File Record Thereof and

to Docket Cause].

Upon the application of Elwood Bruner and J.

Allison Bruner, attorneys for the plaintiffs in error

in the above-entitled cause, good cause appearing

therefor it is ordered that the time for filing and

docketing transcript on writ of error with the clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, in the City of San Francisco, in

the State of California, be and is hereby enlarged

to and including the first day of August, A. D. 1908.

Done in open court this 18th day of June, A. D.

1908.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

2d Division,—ss.

I, Jno. H. Dunn, Clerk of the District Court for

the District of Alaska, 2d Division, do hereby certify

that I have compared the foregoing copy with the
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original order enlarging time to file and docket tran-

script on writ of error with the Clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in San Francisco, California, in the case of F.

R. Cowden et al., Plaintiffs, vs. Otto Halla et al.,

Defendants, No. 1684—Civil, now on file and of rec-

ord in my office at Nome, in the District of Alaska,

and the same is a true and perfect transcript of said

original and of the whole thereof.

Witness my hand and the seal of said court this

18th day of June, A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.

[Endorsed] : [C. C. A. No. 1624.] No. .

In the District Court for the District of Alaska, 2d

Division. F. E. Cowden et al. vs. Otto Halla et al.

Certified Copy Order Enlarging Time to File and

Docket Transcript.

No. 1624. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Jul. 1, 1908. F. D.

Monckton, Clerk. Re-filed Jul. 15, 1908. F. D.

Monckton, Clerk.
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[Names and Addresses of] Attorneys of Record.

JOSEPH K. WOOD, Nome, Alaska,

A. J. DALY, Nome, Alaska,

THOS. R. SHEPARD, Nome, Alaska,

Attornej^s for Plaintiffs.

ELWOOD BRUNER, Nome, Alaska,

J. ALLISON BRUNER, Nome, Alaska,

Attorneys for Defendants.

In the District Court for the District of Alaska,

Second Division,

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG and

'C. V. LAPARGE, Co-partners Under the

Firm Name of the GOLDEN BULL MIN-

ING COMPANY,
Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B. SWARTZ,
Defendants.

Amended Complaint.

Now come the plaintiffs in this action, and, by

leave of Court first granted, make this their amend-

ed complaint against the defendants herein, and for

such amended complaint allege as follows

:

I.

That the plaintiflfs are and have been at all times
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in this complaint mentioned copartners doing a

mining business under the firm name and style of

the Golden Bull Mining Company.

II.

That plaintiffs are entitled to the possession of

that certain placer mining claim situate on the divide

between Newton Gulch and Fox Creek, in the Cape

Nome Recording District, District of Alaska, whicli

claim is known as the Golden Bull Claim, and is more

particularly described as follows, to wit:

Commencing at this initial stake where a copy of

this notice is posted, being also the N. E. corner

of the claim, and being also identical with the S. E.

corner of the Roosevelt Claim, thence in a westerly

direction 1320 feet to the N. W. corner of the claim,

being a sod monument of about 3 feet high with a

stake in the center, thence in a southerlv direction

660 feet to the S. W. corner of the claim , being

identical with the N. W. corner of the Golden Calf

Claim; thence in a easterly direction to the S. E.

cor. of the claim, 1320 feet, being identical with the

N. E. cor. and initial stake of the Golden Calf

Claim; thence in a northerly direction 660 feet to

the initial stake or place of beginning,—under and

by virtue of a valid and subsisting lease thereof

from defendants to plaintiffs.

III.

That the estate of the plaintiffs in said above de-

scribed property is a leasehold estate therein for a

term beginning on the 26th day of February, 1906,

and extending thence until the first day of July,
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1909, which estate is derived by the plaintiffs thru

a lease of said property made by the defendants

to the plaintiff F. R. Cowden, bearing date the 26th

day of February, 1906, and which lease was there-

after, and before the beginning of this action, duly

assigned by said Cowden to these plaintiffs under

their said firm name and style of the Golden Bull

Mining Company.

IV.

That the defendants at the time of the beginning

of this action were, and still are, wrongfully with-

holding the possession of said above-described

property from the plaintiffs.

Wherefore the plaintiffs demand judgment in

their favor against the defendants, adjudging that

the plaintiffs are entitled to the possession of

the above-described property, and that their estate

therein in a leasehold estate for a term of years

beginning on the 26th day of February, 1906, and

extending thence until the first day of July, 1909,

and that the defendants are unlawfully withholding

the possession of said property from the plaintiff's,

and that the plaintiffs do have and recover the pos-

session thereof from the defendants, together with

their costs of this action.

THOMAS R. SHEPARD,
A. J. DALY,

Attorneys for Plaintiff.
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United States of America,

District of Alaska,—^ss.

C. V. LaFarge, being first duly sworn, upon his

oath says: That he is one of the plaintiffs in the

above-entitled action; that he has read the forego-

ing amended complaint, knows the contents thereof,

and the same is true as he verily believes.

C. V. LAFARGE.

Subscribed and sworn to before me this 17th day

of January, 1908.

[Notarial Seal] ALFRED DALY,
Notary Public in and for the District of Alaska.

[Endorsed]: #1684. In the District Court for

the District of Alaska, Second Division. F. R.

Cowden et al.. Plaintiffs, vs. Otto Halla et al.. De-

fendants. Order, Motion, Affidavit and Amended

Complaint. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jan. 18, 1908. Jno. H. Dunn, Clerk. By
,

Deputy. A. J. Daly and Thomas R. Shepard,

Attorneys for Plaintiffs.
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In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES, LEO
LOWENHERZ, E. E. CHILBERG, and C. V.

LAPARGE, Co-partners Under the Firm Name

of the GOLDEN BULL MINING COMPANY,
Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER, and B.

SWABTZ,
Defendants.

Summons.

The President of the United States to the Above-

named Defendants, Otto Halla, Jos. Hammer
and B. Swartz, Greeting:

You, and each of you, are hereby required to ap-

pear and answer to complaint of the plaintiff in the

above-entitled action filed in the above-entitled coui't

within thirty (30) days from the date of service

of this summons upon you, or judgment for want

thereof will be taken against you; and notice is

hereby given that if you fail to answer the com-

plaint, plaintiffs will apply to the Court for the re-

lief demanded therein.

Witness the Honorable ALPRED S. MOORE,
Judge of the above-entitled Court with the seal of
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said Court affixed, this 18th day of February, A. D.

1907.

[Seal of Court] JNO. H. DUNN,
Clerk District Court, District of Alaska, 2nd Div.

By Angus McBride,

Deputy Clerk.

United States of America,

District of Alaska,

Second Division,—^ss.

I hereby certify that I received the annexed

Summons on the 18th dav of Pebruarv, 1907, and

thereafter on the 19th day of February, 1907, I

served the same at Nome, Alaska, upon Jos. Ham-
mer and Otto Halla, and thereafter on the 21st day

of February, 1907, I served the same at Nome, Alas-

ka, upon B. Swartz by delivering to and leaving with

each of them a copy thereof, together with a certi-

fied copy of the complaint filed therein.

Returned this 21st day of February, 1907.

T. C. POWELL,
U. S. Marshal.

By Clyde C. Coleman,

Deputy.

Marshal's Costs: 3 Services, $18.00.

[Endorsed]: #1684. In the District Court for

the District of Alaska, Second Division. F. R.

Cowden et al.. Plaintiffs, vs. Otto Halla et al., De-

fendants. Smiimons. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Feb. 21, 1907. Jno. H. Dunn, Clerk.
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By ^ Deputy. A. J. Daly and Jos. K.

Wood, Attorneys for Plaintiffs. 2292.

In the District Court for the District of Alaska,

Second Division,

P. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES, LEO
LOWENHERZ, E. E. CHILBERG, and C. V.

LAPARGE, Oo-partners Under the Pirm Name

of the GOLDEN BULL MINING COMPANY,
Plaintiffs,

vs.

OTTA HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Demurrer to Amended Com-plaint.

Now come the defendants by Elwood Bruner and

J. Allison Bruner, their attorneys, and demur to the

amended complaint on file herein, upon the ground

that said amended complaint does not state facts

sufficient to constitute a cause of action.

Wherefore defendants demand that said action be

dismissed and for their costs incurred herein.

ELWOOD BRUNER.
J. ALLISON BRUNER,
Attorneys for Defendants.

United States of America,

District of Alaska,—^ss.

Due service of the within demurrer is hereby ac-

cepted, in the District of Alaska, this 22d day of
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January, 1908, by receiving a duly certified copy

of the same.

A. J. DALY,
Attorney for Plaintiff.

[Endorsed] : No. 1684. In the District Court

of Alaska, Second Division. F. R. Cowden, et al..

Plaintiffs, vs. Otto Halla et al.. Defendants. Demur-

rer to Amended Complaint. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jan. 25, 1908. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Bruner, J. Allison

Bruner, Attorney for Defendants, Nome, Alaska.

[Order Submitting and Overruling Demurrer to

Complaint.]

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special January, 1908, Tenn begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Saturday, January 25, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.
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Now upon the convening of Court the following

proceedings were had

:

#1684.

COWDEN et al.

HALLA et al.

The demurrer to complaint which w^as set for hear-

ing at this time was submitted by Elwood Bruner

without argument and overruled by the Court, the

defendants being given until Tuesday next to an-

swer.

In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE W. J. ROGERS, H. H. DAVIES, LEO
LOWENHERZ, E. E. CHILBERG and C. V.

LAFARGE Co-partners Under the Firm Name
of the GOLDEN BULL MINING COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Answer to Amended Complaint.

Come now the above-named defendants and an-

swering the amended complaint on file herein ad-

mit, deny and allege as follows

:

1.

Deny each and every allegation, matter and thing

contained in plaintiffs' amended complaint.
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And for a first, further, separate and affirmative

answer and defense to the amended complaint of

plaintiffs, defendants allege:

1.

That the defendants are the owners in fee and

entitled to the possession of that certain placer

mining claim known as and called the ^'Golden

Buir' placer mining claim, situated upon the divide

between Newton Gulch, a tributary to Dry Creek

and Fox Creek, a tributary to Otto Creek, a tribu-

tary to Nome River, by reason of a valid and sub-

sisting mining location thereof made on the first

day of January, 1904, by B. Schwarz, one of the

defendants herein, being the same premises de-

scribed in plaintiffs' complaint.

2.

That defendants are informed and believe that

plaintiffs claim to be entitled to the possession of

said premises by reason of an alleged lease as set

forth in paragraph three (3) of the complaint.

3.

That as one of the conditions set forth in said

alleged lease, plaintiffs covenanted and agreed to

enter upon the said mining claim immediately after

the execution thereof, and to work and mine the same

steadily and continuously during the term there-

of, during mining season, and any failure to work
and mine said claim as aforesaid for fifteen (15)

consecutive days to be considered at the option of

t.he lessors a violation of said lease.
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4.

That plaintiffs failed, refused and neglected to

prosecute said work continuously, and for the

period of much more than fifteen days failed and

neglected to do any work whatsoever upon said

mining claim.

That on the day of May, A. D. 1906, and after

the plaintiffs had full knowledge of the adverse

claim of the owners and lessees of that certain placer

mining claim known as the Bon Voyage claim,

which said Bon Voyage claim conflicts with the

Golden Bull Mining Claim as described in plain-

tiffs ' complaint, the plaintiffs abandoned said Golden

Bull Claim and surrendered the same to the posses-

sion of said adverse claimants to the Golden Bull

Mining Claim.

That thereafter and with the full knowledge of all

the other plaintiffs herein the said plaintiff W. J.

Rogers, in violation of the covenants of said lease,

and in fraud of the rights of the defendants, located

a portion of said Golden Bull Claim in his own name

and adversely to the rights of these defendants.

That thereafter, in fraud of the rights of defend-

ants the plaintiffs surrendered the possession of said

Golden Bull Claim to the alleged owners of said Bon

Voyage claim and their lessees Prank H. Waskey,

J. M. Crabtree and Andrew Eadie.

That at no time since the day of May, A. D.

1906, have the plaintiffs attempted to regain posses-

sion of said Golden Bull Mining Claim above set

forth. '

, g;
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That at no time since said day of May, A. D.

1906, have the plaintiffs gone into the possession and

mined and operated upon the undisputed portion

of said Golden Bull Mining Claim, or have they at-

tempted to do so as required by the terms, covenants

and conditions of said alleged lease.

5.

That plaintiffs surrendered said alleged lease to

the defendants and abandoned said mining claim,

and ceased to prosecute work thereon for a period

of more than fifteen days, and ever since said sur-

render have ceased to work thereon, and forfeited

thereby all rights, if they had, which may have been

secured bv them, bv said alleared lease.

6.

That by the terms of said lease it was provided

that upon the violation by the lessee therein, or any

person under him of any covenant contained in said

lease, the term of said lease should, at the option

of the lessors expire, and the same and the said

premises with the appurtenances become forfeit to

the lessors.

7.

That the defendants herein, lessors in said agree-

ment, exercised said option and re-took possession

of said ground and mined and operated the same un-

til enjoined by the order of this Court.

Wherefore defendants demand that said action

be dismissed and for their costs.

ELWOOD BRUNER,
J. ALLISON BRUNER,
Attorneys for Defendants.
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United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, deposes and

says

:

That he is one of the defendants in the above-en-

titled action; that he has heard read the foregoing

Amended Answer, knows the contents thereof, and

the same is true as he verily believes.

OTTO HALLA.
Subscribed and sworn to before me this 28th day

of January, A. D. 1908.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the wdthin Amended Answer is

hereby accepted, in the District of Alaska, this 28th

day of January, 1908, by receiving a duly certified

copy of the same.
A. J. DALY,

Attorney for Plaintiff.

[Endorsed] : No. 1684. In the District Court, Dis-

trict of Alaska, Second Division. F. R. Cowden et

al.. Plaintiffs, vs. Otto Halla et al., Defendants. An-

swer to Amended Complaint. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jan. 28, 1908. Jno. H. Dunn,

Clerk. By , Deputy. Elwood Bruner, J.

Allison Bruner, Attorney for Defendants, Nome,

Alaska.
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In the District Court for the District of Alaska,

Second Division,

No. .

P. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MOEE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG, and

C. V. LaFARGE, Copartners Under the Firm

Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B. SWARTZ,
Defendants.

Reply to Answer to Amended Complaint.

Come now the plaintiffs in this action and reply

to the new matter contained in the answer of the de-

fendants to the amended complaint herein, as fol-

lows:

I.

For their first reply to the new matter contained

in said answer

:

1. The plaintiffs deny the allegations, and each

and every thereof, contained in paragraph 4 of the so-

called first, further, separate and affirmative answer

and defense set forth in said answer of the defend-

ants.

2. The plaintiifs deny the allegations, and each

and every thereof, contained in paragraph 5 of the so-

called first, further, separate and affirmative answer
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and defense set forth in said answer of the defend-

ants.

3. The plaintiffs deny the allegations, and each

and every thereof, contained in paragraph 7 of the

so-called first, further, separate and affirmative an-

swer and defense set forth in said answer of the de-

fendants, except that the plaintiffs admit that early

in the year 1907, and prior to the commencement of

this action, the defendants entered into the possession

of the ground embraced within said lease, and thence

hitherto excluded the plaintiffs therefrom.

II.

And for a further and separate reply to the new

matter contained in said answer of the defendants,

and as new matter constituting a defense to such new

matter in said answer, the plaintiffs allege as follows

:

1. That in the month of October, 1906, the owners

of that certain placer mining claim know^n as the

Bon Voyage claim mentioned in said answer, and

their privies, were in possession of that certain

ground, being a part of the Golden Bull Claim men-

tioned in the amended complaint and in said answer

thereto, which is in conflict between said Golden Bull

Claim and said Bon Voyage Claim, and were work-

ing and mining the same and extracting gold there-

from ; that in or about said month of October, 1906,

the defendants in this action, being desirous of bring-

ing an action against said owners of said Bon Voyage

Claim and their privies to recover the possession of

said disputed part of said Golden Bull Claim, by

and thru their agent and attorney, one T. M. Reed,
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represented to the plaintiffs that it was necessary and

desirable that said Golden Bull Mining Company,

that is to say, these plaintiffs, should release their

said lease of said Golden Bull Claim, and surrender

the same to the defendants, in order that the defend-

ants might bring an action of ejectment against thos.e

in possession of said disputed ground, and might be

able, upon the trial of such action, which they con-

templated bringing, to show that they were entitled

to the possession of said disputed ground, and that

their right to such possession was not affected by

any outstanding lease; that in order to induce the

plaintiffs so to release and surrender said lease, and

as the sole consideration therefor, the defendants,

thru their said agent and attorney, then and there

promised the plaintiffs that if such release should

be given and said lease should thereafter be sur-

rendered to the defendants, said leased premises

should remain undisturbed by the defendants, and

that when said contemplated litigation should be

concluded the defendant would execute a lease to

the plaintiff's for the term of two years, to begin from

the conclusion of such litigation touching said dis-

puted ground then about to be begun by the defend-

ants as aforesaid.

2. That accordingly the plaintiffs, C. V. LaFarge,

as president of the plaintiffs' said Golden Bull Min-

ing Company, relying upon said representations and

promises on the part of the defendants, and having

been authorized by his co-plaintiffs so to do, in said

month of October, 1906, agreed with the defendants

that the plaintiffs would surrender their said lease
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to the defendants and execute and deliver a release

of the same to the defendants upon the condition that

the defendants at the same time execute and deliver

to the plaintiffs an agreement to execute a lease of

said Golden Bull claim to the plaintiffs for the term

of two years from and after the conclusion of said

contemplated action; that thereupon the defendants'

said agent and attorney drafted a resolution to be

adopeted by the plaintiffs' said Golden Bull Min-

ing Company, formerly authorizing and directing the

plaintiff C. V. LaFarge, as such president, to sur-

render said lease upon the defendants executing an

agreement with the plaintiffs to execute a lease of

said Golden Bull Claim to the plaintiffs^' said Gold-

en Bull Mining Company for the term of two years

from the conclusion of the litigation then about to

be begun against the aforesaid adverse claimants of

said disputed ground, and said resolution do drafted

was handed by the defendants' said agent and attor-

ney to the plaintiff C. V. LaFarge, and submitted

by him to his co-plaintiffs and by the plaintiffs agreed

to and passed as a resolution of the plaintiffs' said

company.

3. That in pursuance of said agreement on the

part of the plaintiffs with the defenda^s' said agent

and attorney T. M. Reed, the plaintiff C. V. LaFarge

thereupon, in or about said month of October, 1906,

executed, on behalf of the plaintiffs, a release to the

defendants of their said lease, which release so ex-

ecuted, together with said original lease, the plain-

tiff C. V. LaFarge placed in the hands of the de-
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fendants' said agent and attorney T. M. Reed, not as

an absolute delivery of said instruments, or either

of them, to said Reed or to the defendants, but solely

and expressly upon the condition that said instru-

ments should be held by said T. M. Reed undelivered

until the defendants should have executed an agree-

ment with the plaintiffs to make a lease of said Gold-

en Bull Claim to the plaintiffs for the term of two

years from and after the conclusion of said con-

templated litigation—whereupon said T. M. Reed

was to make mutual delivery of said several instru-

ments to the respective parties in whose favor the

same should run.

4. That thereafter the defendants, having first

agreed to do as aforesaid, receded from their agree-

ment and wa^ongfully obtained and took from the

possession of said T. M. Reed said lease and said

release thereof, and the same are still in the pos-

session of the defendants, but the defendants have

not executed, and they refuse to execute an agree-

ment on their part for a new release as aforesaid,

but shortly after having so wrongfully obtained pos-

session of said lease and said release, the defend-

ants, without notice to the plaintiffs that they had

receded from said agreement on their part, and with-

out making any demand upon the plaintiffs that they,

the defendants, required plaintiffs to comply with

the terms of said lease, entered into the posses-

sion of said leased premises, and they have thence

hitherto retained the possession thereof, and ex-

cluded the plaintiff's therefrom.
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5. That none of the time from the date when the

plaintiffs temporarily suspended work on said leased

premises under said lease, in the month of May, 1906,

until the time when said T. M. Reed in behalf of the

defendants obtained from the plaintiffs the execu-

tion and the deposit with him of said release and the

deposit with him of said lease, was comprised in the

mining season for mining said leased premises, ac-

cording to the then customary and approved methods

and seasons of working such ground as that included

in said leased premises, and according to the under-

standing between the parties to said lease at the time

when the same w^as made and delivered.

6. That during all the time from the date when

the owners of said Bon Voyage claim and their

privies took possession of the aforesaid area in con-

flict, being a part of said Golden Bull Claim held by

the plaintiffs under said lease, in the month of June,

1906, until said T. M. Reed obtained said lease and

release from the plaintiffs as aforesaid, conferences

were in progress and questions were under discussion

between the defendants and the plaintiffs touching

the proper mode in which the right to said area in

conflict as a part of said Golden Bull Claim would be

asserted and maintained in legal proceedings, and

touching the proper parties to such legal proceed-

ings, and thruout all such conferences and discus-

sions the defendants assumed and recoraized the

continued existence of said lease held by the plain-

tiffs, and treated the same as still in force and ef-

fect, and at no time claimed that the plaintiffs, by
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their suspension of work on said leased premises in

the month of May, 1906, or in any other way, had

violated any of the terms or conditions of said lease

;

that moreover the defendants expressly assented to

said suspension of w^ork on the part of the plaintiffs.

7. That by reason of the negotiations aforesaid

and the defendants not objecting to any suspension

of work and awaiting the fulfillment of said arrange-

ments touching the surrender of said lease and the

giving of a contract for a new lease as aforesaid,

plaintiffs were led to rely, and did rel}^ upon the ac-

quiesence of the defendants, so manifested, in their

not resuming work in the fall of the year 1906 at the

beginning of the winter mining season contemplated

when said lease was given, and so relying they de-

ferred resuming work upon the portion of said leased

premises not in conflict with said Bon Voyage Claim,

until they first learned, within ten days, prior to

the beginning of this action, that the defendants had

seized upon the possession of said portion of said

leased premises, as hereinbefore set forth, claiming a

forfeiture of said lease.

8. That b.y reason of the matters in the last seven

preceding paragraphs set forth, the plaintiffs' said

original lease still remains in full force and effect,

and defendants are estopped from claiming a for-

feiture thereof for any of the matters and things set

forth in their said answer, and have waived any of

the violations of the terms of said lease alleged in

their answer, if any did occur.
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Wherefore the plaintiffs demand judgment in their

favor against the defendants according to the prayer

of their complaint herein.

THOS. R. SHEPARD,
A. J. DALY,
Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

C. V. LaFarge, being first duly sworn, deposes and

says that he is one of the plaintiffs in the within en-

titled action; that he has read the foregoing reply

and knows the contents thereof and believes the same

to be true.

C. V. LAFARGE.

Subscribed and sworn to before me this 29th day

of January, 1908.

[Notarial Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska.

Service of the foregoing reply is hereby admitted

this 30th day of January, 1908, at hour of 10 :45 A.

M.
ELWOOD BRUNER,

Attorney for Deft.

[Endorsed] : # 1684. In the United States Dis-

trict Court, District of Alaska, Second Division. F-

R. Cowden et al.. Plaintiffs, vs. Otto Halla et al.,

Defendants. Reply to Answer to Amended Com-
plaint. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division. At Nome. Jan.

30, 1908. Jno. H. Dunn, Clerk. By ,
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Deputy. A. J. Daly and T. R. Shepard, Attorneys

for Plaintiffs.

[Minutes of Trial—Jan. 31, 1908.]

In the District Court for the District of Alnsha, Sec-

ond Division,

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Friday, January 31, 1908, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#1684

COWDEN et al.

vs.

HALLA et al.

This case came regularly on for trial before the

Court and a jury, A. J. Daly and Thos. R. Shepard

appearing for plaintiffs, and Elwood Bruner and J.

Allison Bruner appearing for the defendants. Case

reported by Mrs. C. J. Nunne, Stenographer. The

motion of defendants to strike from reply to amended
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answer was submitted by Mr. Elwood Bruner with-

out argument and overruled by the Court.

The jury as empaneled and sworn to try the ease

was as follows : John Kerr, Conrad Freeding, D. E.

Campbell, Geo. Diamond, C. E. Wentw^orth, S. L.

Fox, Floyd Hall, C. F. Eice, H. C. Clark, J. H. Wood,

E. E. McGavack, M. W. Griffith.

(All jurors not engaged in this case were excused

until 10 A. M., to-morrow.)

Plaintiffs' case was stated to the jury by Thos.

R. Shepard and that of the defendants by Elwood

Bruner.

Fred R. Cowden was sworn and testified on belialf

of plaintiffs. Witness identified lease from Otto

Halla et al. to Fred R. Cowden and others, which was

marked Plaintiffs' Identification ^^A," and also as-

signment of above lease which was marked Plaintiffs'

Identification ^'B."

Plaintiffs thereafter offered lease from Halla et

al. to Cowden et al. of Golden Bull Claim dated Feb.

26, 1906, which was admitted over objection of de-

fendants and marked Plaintiffs' Exhibit ^^A," and

then plaintiffs offered in evidence the assignment of

lease above referred to by F. R. Cowden to Golden

Bull Mining Co., which was objected to by defend-

ants, the decision of the Court being reserved until

to-morrow morning. The assignment w^as marked

for identification Plaintiffs' Identification ^^B."

At 4 :50 P. M. the jury was admonished and Court

adjourned until Saturday, February 1, 1908, at 10

A.M.
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[Minutes of Trial (Resumed)—Feb. 1, 1908.]

In the District Court for the District of Alaska, Sec-

ond Division,

Term Minutes, Special Januar}", 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Saturday, February 1, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings w^ere had

:

#1684

COWDEN et al.,

vs.

HALLA et al.

(All jurors not engaged in the trial of this case

were excused until Monday next at 10 A. M.)

Trial resumed; jurors all present.

The Court rendered a decision admitting in evi-

dence the assignment of lease from F. R. Cowden to

Golden Bull Mining Co. heretofore marked Plain-

tiffs' Identification ''B" which was marked Plain-

tiffs' Exhibit ^^B." Fred R. Cowden was recalled

for further cross-examination and plaintiffs rest.
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Defendants' Case:

J. AUiston Bruner, on behalf of defendants,

moved the Court to direct a verdict in favor of de-

fendants and against the plaintiffs, which motion

was overruled by the Court. Thereafter Otto Halla,

a defendant, was sworn and testified on behalf of

defendants until 12 o'clock noon when the jury was

admonished and Court adjourned until 2 P. M.

2 P. M.

#1684

COWDEN et al.,

vs.

HALLA et al.

Trial resumed; jurors all present, Otto Halla on

the stand for further direct examination. The wit

ness testified until 4 P. M., when the jury was admon-

ished and Court adjourned until Monday, February

3, 1908, at 10 A. M.
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[Minutes of Trial (Resumed)—Feb. 3, 1908.]

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, Januar}^ 20, 1908.

Monday, February 3, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFEED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon convening of Court the following pro-

ceedings were had

:

#1684

COWDEN et al.,

vs.

PIALLA et al.

On account of the illness of J. Allison Bruner, covm-

sel for defendants, the trial was postponed until to-

morrow at 9 :30 A. M., to wdiich time Court adjourned,

aU jurors being excused until said time.
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[Minutes of Trial (Resumed)—Feb. 4, 1908.]

In the District Court for the District of Alaska,

Second Division.

Term minutes, Special January, 1908, Term begun

and held at the Town of Nlome, in said District

and Division, January 20, 1908.

Tuesday, February 4, 1908, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. PoweU, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had

:

#1684

COWDEN et al.,

vs.

HALLA et al.

(All jurors not engaged in the trial of this case

w^ere excused until to-morrow^ at 10 A. M.)

Trial resumed
;
jurors all present. Otto Halla on

the stand for further cross-examination. Witness

identified a notice to surrender possession of claim

together with lease and release of lease of Golden

Bull Mining Claim dated Jan. 31, 1907, signed by

the Golden Bull Mining Co. by C. V. LaFarge, Presi-

dent, which notice w^as offered in evidence and ad-
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mitted without objection and marked Plaintiff's Ex-

hibit '^C." B. Schwartz was then sw^orn and testi-

fied until 12 o'clock noon, when jury was admonished

and Court adjourned until 1 :45 P. M.

1 :45 P. M.

#1684

COAVDEN et al.,

vs.

HALLA et al.

Trial resumed; jurors all present. B. Schwartz

on the stand for further direct examination. De-

fendants offered in evidence release of lease of Gold-

en Bull Mining Co. signed by C. V. LaFarge, Presi-

dent, dated Oct. 15, 1906, which was admitted without

objection and marked Defendants' Exhibit '*!."

John A. Webb and Joseph Hammer were each sworn

and testified on behalf of defendants and defendants

rest.

On motion of A. J. Daly, the depositions of Joseph

Hammer and Otto Halla w^ere ordered published, and

then plaintiffs read in evidence the deposition of C.

A. Densmore in rebuttal, and at 5 P. M. Court ad-

journed until Wednesday, February 5, 1908, at 10

A.M.
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[Minutes of Trial (Resumed)—Feb. 5, 1908.]

In the District Court for the District of Alaska,

Second Division.

Term Minutes, Special January, 1908, Term, begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Wednesday, February 5, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus M'cBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings Avere had

:

#1684

COWDENetal.

vs.

HALLA et al.

(All jurors not engaged in this case were excused

until to-morrow 10 A. M.)

Trial resumed
;
jurors all present. Plaintiffs read

in evidence the deposition of W. J. Rodgers in rebut-

tal and thereafter offered in evidence resolution to

surrender lease of Gold Bull Claim by Otto Halla to

Golden Bull Mining Co. which was admitted over ob-

jection of defendants and marked Plaintiffs' Ex-

hibit '^D," after which Fred R. Cowden was recalled.
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J. J. Chambers and C. V. LaFarge were each sworn

and testified on behalf of plaintiffs in re])uttal. On
motion of Ehvood Brunei* C. Y. LaParge w^as ordered

to produce the minute-books of the Golden Bull Min-

ing Co. this afternoon.

At 12 o'clock noon Court adjourned until 2 P. M.

2 P.M.

#1684

COWDEN et al.

vs.

IIALLA et al.

Trial resumed; jurors all present. C. V. LaFarge

on the stand for further direct examination, and

thereafter A. J. Daly and T. M. Reed w^ere each sw^orn

and testified for plaintiff in rebuttal. Plaintiffs of-

fered in evidence the complaint in the case of Ham-
mer et al. vs. Waskey et al. No. 1636, which was ad-

mitted without objection and marked Plaintiffs' Ex-

hibit ''E," and then C. V. LaFarge and Joseph Ham-
mer were each recalled by plaintiffs in rebuttal, and

plaintiffs offered and.read in evidence over the ob-

jection of defendants a portion of the deposition of

Joseph Hammer in this case on page 14 and 18 res-

pectively, and at 5 P. M. Court adjourned until

Thursday, February 6, 1908, at 10 A. M.
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[Minutes of Trial (Resumed)—Feb. 6, 1908.]

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special January, 1908, Temi begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Thursday, February 6, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of Court the following

proceedings were had:

#1684

COWDEN et al

vs.

HALLA et al.

(All jurors not engaged in this case were excused

until 10 A. M. to-morrow.) _
Trial resumed

;
jurors all present. J. J. Chambers

recalled by plaintiff in rebuttal and plaintiff rests.

B. Schwartz, Joseph Hammer and Otto Halla were

each recalled by defendants in sur-rebuttal. On
cross-examination of the latter witness plaintiffs read

in evidence a portion of the deposition of the witness

in this case beginning on page 21 over objection of de-
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fendants, and thereafter T. M. Reed was recalled by

defendants in sur-rebuttal and defendants and both

sides rest and the testimony closed, and the jury was

excused until 3 P. M.

Elwood Bruner on behalf of defendants moved the

Court to direct the jury to return a verdict for the de -

fendants for reasons stated and taken down by the

Stenographer which motion was overruled. The

matter of instructions requested by counsel was

argued by counsel until 12 :05 P. M. Avhen Court ad-

journed until 3 P. M.

3 P. M.

#1684

COWDEN et al.

vs.

HALLA et al.

Trial resumed; jurors all present.

Counsel were limited in their argument to the jury

to one hour and fifteen minutes on a side. Plaintiffs'

case was argued to the jury by Thos. R. Shepard and

that of the defendants by Elwood Bruner, A. J. Daly

beginning the closing argument on behalf of plaintiffs

and argued until 5 P. M. when Court a^lmonished the

jury and adjourned until 7 :30 P. M.

7:30 P.M.

#1684

COWDEN et aL

vs.

HALLA et al.
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Trial resumed, jurors all present. A. J. .Dal,y

closed the argument to the jury on behalf of the plain-

tiffs and the jury were instructed by the Court in

writing, exceptions to which were taken in the pres-

ence of the jury and before they retired, and at 8 :30

P. M. the jury retired to consider of their verdict in

charge of bailiffs Lawrence and Hilfricli, who were

first duly sworn, and Court adjourned until Friday,

February 7, 1908, at 10 A. M., subject to reconvene

to receiA^e the verdict of the jury.

#1684

COWDEN et aL

vs.

HALLA et al.

At 9 :05 P. M. the jury came into open Court, all

being present, and through their foreman returned

the following verdict

:

In the District Court for the District of Alaska,

Second Division.

No. 1684

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,

LEO LOWENHERZ, E. E. CHILBERG, and

C. V. LaFARGE, Copartners Under the Firm

Name of the GOLDEN BULL MINING COM-
PANY,

Plaintiffs,

V.

OTTO HALLA, JOS. HAMMER and B.

SCHWARTZ,
Defendants.
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Verdict for Plaintiffs.

We, the jury empaneled to try the above-entitled

cause, do find our verdict for the plaintiffs, that they

are entitled to the possession of the property describ-

ed in the amended complaint, and that the nature and

duration of their estate are that of a leasehold estate

therein for a term beginning on the 26th day of Feb-

ruary, 1906, and extending thence until the first day

of July, 1909, which estate is derived by the plaintiffs

through a lease of said property made by the defend-

ants to the plaintiff F. R. Cowden, bearing date the

26th day of February, 1906, and which lease was

thereafter, and before the beginning of this action,

•dvily assigned by said Cowden to the plaintiffs under

their firm name and style of the Golden Bull Mining

Company.

Dated Feby. 5, 1908.

D. E. CAMPBELL,
Foreman.

The Court directed that the verdict be filed and

placed of record, and the jury were discharged from

further consideration of this case and excused until

10 A. M. to-morrow.

On motion of Elwood Bruner defendants were

granted fifteen days to prepare a bill of exceptions

and a stay of execution for the same length of time.
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[Instructions of the Court to the Jury.]

In the District Court for the District of Alaska,

Second Division.

V. R. COWDEN et al., Co-partners Doing Business

as the GOLDEN BULL MINING CO.,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ.

Gentlemen of the Jury

:

The plaintiffs, bring this action to recover from the

defendants the possession of a mining claim called

the Golden Bull placer mining claim, situate in the

Cape Nome Mining and Recording District, District

of Alaska.

The plaintiffs in stating their cause of action in

their complaint base their right to be restored to the

possession of the claim upon (a) a leasehold estate

which they claim to hold in said claim, derived by a

lease from Halla, Hammer and Schwarz, the owners

of the claim and defendants to this action, dated Feb.

26, 1906, and by an assignment thereof dated in

March 1906 following, to the Golden Bull Mining

Company, a firm composed of the plaintiffs, and fur-

ther (b) upon the withholding of the possession from

them by the defendants in violation of the plaintiffs'

exclusive right to the possession, as claimed by them.

If the plaintiffs succeed in proving to your satis-

faction by a preponderance of all the evidence that
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the lease and assignment vested in them a leasehold

estate in the premises and that the defendants have

entered on the claim and withold the same wrongfully

from them, the plaintiffs, the plaintiffs have estab-

lished their case, and have entitled themselves to a

verdict at your hands.

If, however, the defendants have established by a

preponderance of the evidence, that by the plaintiffs'

failure and neglect to keep the covenant of the lease

which required them to work steadily and continu-

ously upon the claim, without suspending work dur-

ing the term of the lease for any period of fifteen

days, they have violated the lease, and that the de-

fendants in the exercise of their option to declare the

lease violated and forfeited have entered upon the

claim and withhold the claim from the plaintiff's

rightfully in accordance with the terms of the lease,

your verdict should be for the defendants. So also, if

the defendants satisfy you by a preponderance of the

evidence that the plaintiffs abandoned the claim and

surrendered the lease to the defendants, your verdict

should be for the defendants.

On the contrary, if the plaintiffs have established

their contention, as set forth in their reply to the de-

fendants ' answer, that T. M. Reed, attorney acting

for the defendants, induced the plaintiffs to execute a

release of their interest and rights in the lease, by rep-

resenting to them that it was necessary for them so to

do in order that the defendants might successfully

prosecute a suit for the recovery of the possession of

a part of the leased ground against Frank H. Waskey

and others, who had taken possession of the same to
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the wrong, as claimed, of both the defendants herein

and their lessee's successors in interest and assigns,

the plaintiffs herein; that the release was placed in

the custody of the said Reed in trust that he should

hold the same until the defendants should execute and

deliver to them an agreement stipulating that a new

lease should be given to them running for a term of

two years from the successful termination of the con-

templated action against Wasky and others, and fur-

ther stipulating that meantime until the execution

and delivery of this agreement to the plaintiffs the re-

lease should be held in trust and should be delivered

to the defendants only in exchange for said agree-

ment contemporaneously with the delivery of the

agreement; and that the defendants afterwards

wrongfully obtained the release from said Reed with-

out delivering to the plaintiffs the agreement pro-

vided for in the proposition of Reed to them, and that

the defendants then taking advantage of their own
wrong took possession of the claim while the plaintiffs

were awaiting the fulfillment of the terms of the

proposition of Reed, then the entry upon the claim by

the defendants was unlawful and the plaintiffs should

recover in this action, unless the plaintiffs had pre-

viously to the defendants ' entry upon the claim aban-

doned the claim for more than fifteen days without

the assent or acquiescence of the defendants, or had in

some other manner theretofore released the lessors

from the obligations of the lease.

I have now in somewhat general terms indicated

what your verdict should be in the presence of certain

general conditions. I shall now endeavor to bring
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the instructions more closely to the evidence as it has

been developed during the trial.

You are instructed, gentlemen, that if you find from

the evidence that defendant SchAvarz on Sept. 24,

1906, signed and acknowledged the lease dated Feb.

26, 1906, and delivered it to the lessors, the legal effect

of this execution of the lease would be to ratify the

lease as of Feb. 26, 1906, and invest said Schwarz

with all the rights as well as the obligations of a les-

sor, dating from the latter date.

And I instruct you that such would be the legal ef-

fects following from his execution and delivery of

the lease, even though as part of the consideration of

his executing the lease there were promises made to

him at the time of the delivery by the plaintiffs, or

some of them which the evidence shows were not

afterwards performed.

Objections have been made during the trial to the

admission in evidence of the assignment of Cowden to

the Golden Bull Mining Company, because the wit-

nesses to the assignment were members of the Golden

Bull Mining Company.

You will recall that the Court overruled the objec-

tions and admitted the assignment as competent to

pass to the Golden Bull Mining Company the interest

and estate of the lessee Cowden derived from the

lease, and you will so treat it in your deliberations

upon the evidence and in reaching your verdict.

If you find from the evidence that a lease was given

to the plaintiffs by the defendants in this action of the

Golden Bull Claim, I then charge you that the plain-

tiffs have made a prima facie case, and are entitled
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to your verdict unless you further find from a pre-

ponderance of the evidence that such lease was either

surrendered or forfeited by the defendants electing

to forfeit such lease for failure to comply with some

of the terms thereof, and for which failure a for-

feiture is provided in the lease.

Forfeitures are not favored in the law; clauses of

an instrument providing for a forfeiture thereof are

always to be strictly construed, and proof of forfeit-

ure and of a claim of such forfeiture by the party en-

titled to claim must be made by clear and convincing

testimonv.

The jury are instructed that the lease in suit was at

the beginning of this action, and still is, a valid lease

unless the jury shall find, from the clear preponder-

ance of the evidence, that a forfeiture of the lease,

according to the conditions included therein, occurred

or that the lease was surrendered by the plaintiffs

prior to the beginning of this action.

The jury are instructed that a waiver may be made

by defendants as to any of the provisions of the lease

;

and if the jury find from the testimon}^ that com-

pliance with any of the terms of said lease was waived

bv the defendants, then the defendants cannot claim a

forfeiture of the lease on account of the violation of

any of the provisions waived by them, if an}^ were

waived ; such waiver may be by acts, w^ords, or con-

duct on the part of the defendants.

The jury are instructed that if they find from the

preponderance of the evidence that the defendant

Schw^arz signed the lease in suit knowing that work
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thereunder had previously been suspended during

more than fifteen days continuously, then he cannot

claim a forfeiture of the lease by reason of such

previous suspension of work, because such signing

and execution of the lease with such knowledge would

amount to a waiver b}^ him of any right to avail him-

self of any previous default of plaintiffs to continue

work on the leased premises.

The jury are instructed that if they find from the

preponderance of the evidence that the defendant

Hammer left the management of his interests touch-

ing the lease in suit to the defendant Halla, and that

thereafter Halla told one of the plaintiffs that he

had no objection to the suspension of work under the

lease during the summer mining season, then neither

Hammer nor Halla can claim forfeiture of the lease

by reason of such suspension during the summer min-

ing season.

If the jury find from the testimony that the lease

and release of the lease w^ere left with T. M. Reed to

be delivered by T. M. Reed to the defendants upon

defendants' giving an agreement for a new lease, and

that the defendants Schwarz and Halla obtained

possession of these papers from T. M. Reed without

complying wath said conditions, and if the jury fur-

ther find that while said papers were in the possession

of T. M. Reed the plantiffs were led to believe, and

had good cause to believe, from the acts, conduct or

silence of the defendants, that the defendants were

not then requiring of them a compliance with the

temns of said lease and would not claim a forfeiture
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if they failed to comply with the terms thereof, then

the jury are instructed that no forfeiture for failure

to comply with the terms of said lease could be

claimed by the defendants until they had put plain-

tiffs upon their guard and had given notice to plain-

tiffs that they required of them a compliance with

the terms of the lease.

The jury are instructed that even if they shall find

from the evidence that the plaintiffs, when Schwarz

signed the lease in suit and in consideration of his

signing it, promised to resume work on the leased

premises, or to assert or to resume their possession

thereof, or to procure evidence from Dr. Chambers in

support of a suit to be brought by the defendants to

recover the possession from adverse occupants, or to

pay part of the expenses of such suit, they would not

be justified in finding that the defendants are entitled

to claim a forfeiture of the lease by reason of any

such failure on the part of the plaintiffs to perform

any such promises, or to perform any promises or

undertakings not set forth in the lease. Such prom-
ises, if any were made, were independent undertak-

ings, not falling within the provisions of the lease for

its forfeiture, and are not to be considreed in con-

nection with the defense for forfeiture in this case,

but the remedy of the defendants for breach of any
such promises would be by an independent action for
damages.

The jury are instructed that there is no evidence of
any authorization of the placing af the lease in suit,

or of the release thereof which was executed on the
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pari of the plaintiffs, in the hands of T. M. Reed, ex-

cept on the condition set forth in the resolution in

evidence by which the plaintiffs ' Golden Bull Mining

Company authorized the placing of said documents

in the hands of said Reed, namely, that the defend-

ants should execute an agreement to the plaintiffs to

execute a lease of the Golden Bull Claim to the plain-

tiffs for the period of two years from the conclusion

of the litigation then about to be commenced against

adverse claimants thereof; and the jury are further

instructed, the undisputed evidence showing that the

defendants did not execute any such agreement to

execute a new lease, that the placing of said lease and

said release thereof in the hands of said Reed has

never taken effect as a surrender of the lease.

The jury are instructed that it stands admitted by

the plaintiffs, in the course of the trial, that the

defendants are the owners in fee (subject to the para-

mount title of the United States) of the premises em-

braced in the lease in suit, and they are further in-

structed that such ownership is not joint, but the re-

spective defendants are severally the owners each of

an undivided interest in said premises; and that if

the plaintiffs have established the lease in suit as a

valid and subsisting lease of the premises, at the time

of the beginning of this action, as against one or two

of the defendants, the plaintiffs will be entitled to a

verdict against such one or two defendants, even

though they have not established the lease as valid

and subsisting against the other one or two defend-

ants in the case.
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The jury are instructed that the location of the

Deer Lodge Claim by Densmore as agent for Rogers

and in the name of Rogers, embracing the same

ground as that included in the Bon Voyage Claim

which conflicts in part with the Golden Bull Claim

covered by the lease in suit, does not constitute any

defense to the plaintiffs' cause of action in and of

itself.

You, gentlemen, are the exclusive judges of all

questions of fact. You are the judges of the effect

and value of evidence addressed to you, but your

power of adjudging the effect of evidence is not arbi-

trary, but is to be exercised with legal discretion and

in subordination to the rules of evidence and law.

You are not bound to find in conformity with the

declarations of anv number of witnesses which do

not produce conviction in your minds against a lesser

number ; or against a presumption or other evidence

satisfying to your minds.

You are instructed that a witness wilfullv false in

one part of his testimony may be distrusted in others,

and, therefore, if you believe that any witness in this

case has willfully sworn falsely in regard to any mat-

ter involved in this action, his testimony may be dis-

trusted in anv and all other matters wherein his testi-

mony is not corroborated by other credible evidence.

In civil cases the affirmative of any of the issues

shall be proved by the party alleging it, and when the

evidence is contradictory your finding should be in

accordance with the preponderance of the evidence.
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You are instructed that the preponderance of the evi-

dence is not alone determined by the number of wit-

nesses testifjdng to a particular fact or state of facts„

In determining on which side the preponderance of

the evidence is, 3^ou should take into consideration the

opportunity of the several witnesses for seeing and

knowing the facts to which they testify, their conduct

and demeanor while testifying, their interest or lack

of interest, if any, in the result of the suit, the prob-

abilit}^ or improbability of the truth of their several

statements, in view of all the evidence, facts and cir-

cumstances proved on the trial, and from all these

facts and circumstances determine on which side is

the w^eight and preponderance of the evidence.

I hand you herewith two forms of verdict drawn in

conformity with the law. When you have retired to

your jurj'-room and have agreed upon your verdict,

you should sign by the hand of your foreman the one

upon which you all agree, and return it into Court as

your verdict in this case. You will take with you

into the jury-room the pleadings setting forth the

facts in the case, as each party claims them to be,

and the exhibits in the case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

ALFRED S. MOORE,
District Judge.

Nome, Alaska, February 6, 1908.

[Endorsed] : No. 1684. In the United States Dis-
trict Court for the District of Alaska, Second Divi-
sion. F. R. Cowden, et al., vs. Otto Halla, et al.
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Court's Instruction to the Juiy. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Feb. 7, 1908. Jno. H. Dunn,

Clerk. By , Deputy.

In the District Court for the District of Alaska,

Second Division,

No. 1684.

F. R. COWDEN, G. T. SNOAVDEN, C. A. DENS-
MORE-, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG,
and C. V. La FARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-

ING COMPANY,
Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARTZ,
Defendants.

Verdict for Plaintiffs.

We, the jury empaneled to try the above-entitled

cause, do find our verdict for the plaintiffs, that they

are entitled to the possession of the property de-

scribed in the amended complaint, and that the nature

and duration of their estate are that of a leasehold

estate therein for a term beginning on the 26th day

of February, 1906, and extending thence until the

first day of July, 1909, which estate is derived by the

plaintiffs through a lease of said property made by

the defendants to the plaintiff F. R. Cowden, bearing
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date the 26tli day of February, 1906, and which lease

was thereafter, and before the beginning of this ac-

tion, duly assigned by said Cowden to the plaintiffs

under their firm name and style of the Golden Bull

Mining Company.

Dated Peby. 5, 1908.

D. E. CAMPBELL,
Foreman.

[Endorsed] : No. 1684. District Court, District of

Alaska, Second Division. P. R. Cowden, et al., vs.

Otto Halla, et al. Verdict for Plaintiffs. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Feb. 6, 1908. Jno. H.

Dunn, Clerk. By , Deputy.

hi the District Court for the District of Alaska,

Second Division.

P. E. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG,
and C. V. La FARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-
ING COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.
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Motion for a New Trial.

Come now the defendants in the above-entitled ac-

tion and move the Court that a new trial be granted

in the above-entitled cause in which a verdict was

rendered on February 6th, 1908, in favor of plain-

tiffs for the possession of the premises in controversy

upon the following grounds.

1. Insufficiency of the evidence to justify the ver-

dict and that it is against law.

2. Errors in law occurring at the trial and ex-

cepted to by the parties making this application.

Dated at Nome, Alaska, February 10th, 1908.

ELWOOD BRUNER,
J. ALLISON BRUNER,
Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within motion for new trial

is hereby accepted, in the District of Alaska, this

10th day of February, 1908, by receiving a duly certi-

fied copy of the same.

A. J. DALY,

Attorney for Plaintiffs.

[Endorsed] : No. 1684. In the District Court, Dis-

trict of Alaska, Second Division. F. R. Cowden et

al., Plaintiffs, vs. Otto Halla et al.. Defendants.

Motion for a New Trial. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Feb. 10, 1908. Jno. H. Dunn, Clerk. By
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, Deputy. Elwood Brunei", J. Allison

Brunei*, Attorney for Defendants. Nome, Alaska.

In the District Court for the District of Alaska, Sec-

ond Division,

F. R. COWDEN et al..

Plaintiffs,

vs.

OTTO HALLA, JOS. HAJMMER and B.

SCHWARZ,
Defendants.

. Order Overruling Motion for New Trial. .

This cause came on reguarly to be heard on Fri-

day, March 6th, 1908, upon defendants' motion for

a new trial in the above-entitled action.

The said motion wa.^ submitted to the Court with-

out argument, and the Court being' fully advised in

the premises, after careful consideration, orders that

the said motion be, and the same hereby is overruled.

Dated, Nome, Alaska, March 9th, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1684. In the District Court for

the District of Alaska, Second Division. F. R.

Cowden et al., vs. Otto Halla, Jos. Hammer and B.

Schwarz. Order Overruling Motion for New Trial.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 9, 1908.

Jno. H. Dunn, Clerk. By , Deputy. Vol.

6, Orders and Judgments, p. 114, Comp.
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In the District Court for the District of Alaska, Sec-

ond Division.

F. E. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG and

C. V. LaPARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-^

ING COMPANY,
Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Judgment for Plaintiffs.

This action having been duly brought on for trial

and tried before this court and a jury, upon the is-

sues joined by the amended complaint and the de-

fendants' answer thereto and the plaintiffs' reply to

said answer, on file herein, and the jury having at

the conclusion of said trial, on the 6th day of Feb-

ruary, 1908, brought in their verdict, which was re-

ceived and filed by the Court and is of record here-

in, whereby said jury find for the plaintiffs, that

they are entitled to the possession of the property

described in the amended complaint, and that the na-

ture and duration of their estate are that of a lease-

hold estate therein for a term beginning on the 26th

day of February, 1906, and extending thence until
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the first day of February, 1909, which estate is de-

rived by the plaintiffs through a lease of said prop-

erty made by the defendants to the plaintiff P. R.

Cowden, bearing date the 26th day of February,

1906, and which lease was thereafter, and before the

beginning of this action, duly assigned by said Cow-

den to the plaintiffs under their firm name and style

of the Golden Bull Mining Company; and the de-

fendants having thereupon moved the Court for a

new^ trial herein, and said motion having been brought

to a hearing on this day and submitted without argu-

ment by the defendants' counsel, and the Court hav-

ing thereupon made and entered its order denying

said motion; and the plaintiffs having thereupon

moved the Court for the entry of judgment upon

said verdict in their favor, and the Court being fully

advised in the premises

;

Now, on motion of Messrs. A. J. Daly and Thomas

E. Shepard, attorneys for the plaintiffs, it is or-

dered, considered and adjudged, by the Court now

here, that F. E. Cowden, G. T. Snowden, C. A. Dens-

more, W. J. Eogers, H. H. Davies, Leo Lowenherz,

E. E. Chilberg and C. V. LaFarge, copartners un-

der the firm name of the Golden Bull Mining Com-

pany, the plaintiffs in this action, are entitled to the

possession of the property in the amended com-

plaint and hereinbelow described, and that the na-

ture and duration of their estate are that of a lease-

hold estate therein for a term beginning on the 26tli

day of February, 1906, and extending thence until

the first day of July, 1909, which estate is derived
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by the plainti:ffs through a lease of said property

made by the defendants to the plaintitf F. E. Cow-

den, bearing date the 26th day of February, 1906,

and which lease was thereafter, and before the be-

ginning of this action, duly assigned by said Cowden
to the plaintiffs under their firm name and style of

the Golden Bull Mining Company—and that s,aid

plaintiffs do have and recover of Otto Halla, Joseph

Hammer and B. Schwartz, the defendants in this ac-

tion, the possession of said property until the ex-

piration of the term of the plaintiffs' said leasehold

estate therein, and do also recover of said defend-

ants the sum of dollars ($ ), the plain-

tiffs' costs, herein, to be taxed by the clerk and by

him inserted herein; and that an execution do issue

hereon in favor of the plaintiffs for the restitution

to them of the possession of said property, and for

the satisfaction of the foregoing judgment for their

costs.

And on like motion it is by the Court now here fur-

ther ordered, considered and adjudged that the in-

junction pendente lite heretofore granted and issued

in this action against the defendants be and it is here-

by is continued in force henceforward until the plain-

tiffs shall have obtained restitution to them of the

possession of said property in pursuance of this judg-

ment, and during the pendency of any appeal by the

defendants (in case they shall so appeal) that may
delay the execution of this judgment.

The property the recovery of the possession where-

of is herein adjudged is described, as set forth in the

amended complaint, as follows

:
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^^That certain placer mining claim, situate on the

divide between Newton Gulch and Fox Creek, in the

Cape Nome Recording District, District of Alaska,

which claim is known as the Golden Bull Claim, and

is more particularly described as follows, to wit

:

^^ Commencing at this the initial stake where a copy

of this notice is posted, being also the N. E. cor-

ner of the claim, and being also identical with the S.

E. corner of the Roosevelt Claim; thence in a west-

erly direction 1,320 feet to the N. W. corner of the

claim, being a sod monument of about 3 feet high

with a stake in the center, thence in a southerly di-

rection 660 feet to the S. W. corner of the claim, be-

ing identical with the N. W. corner of the Golden

Calf Claim, thence in an easterly direction to the S.

E. corner of the claim, 1,320 feet, being identical with

the N. E. corner and initial stake of the Golden Calf

Claim, thence in a northerly direction 660 feet to the

initial stake or place of beginning.''

Done in open court, this 9th day of March, 1908.

ALFRED S. MOORE,
District Judge, District of Alaska, Second Divi-

sion.

[Endorsed] : No. 1684. District Court, District of

Alaska, Second Division. F. R. Cowden et al. vs.

Otto Halla et al. Judgment for Plaintiffs^ A. J.

Daly and Thomas R. Shepard, Plffs' Attys. Filed

in the Office of the Clerk of the Dist. Court of Alas-

ka, Second Division, at Nome. Mar. 9, 1908. Jno.

H. Dunn, Clerk. By ,
Deputy. Vol. 6,
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Orders and Judgments, p. 117. Comp. J. D., 2, page

2.

In the District Court for the District of Alaska, Sec-

ond Division,

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG and

C. V. LaPARGE, Copartnerships Under the

Firm Name of the GOLDEN BULL MIN-
ING COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Bill of Exceptions.

Be it remembered, that this cause came on regu-

larly for trial in the above-entitled court, before

Honorable Alfred S. Moore, Judge of said court,

sitting with a jury, on the 31st day of January, 1908,

that being a regular day of a special term of said

court, A. J. Daly, Esq., and Thomas R. Shepard ap-

pearing as counsel for plaintiff, and Elwood Bruner,

Esq., and J. Allison Bruner, Esq., appearing as coun-

sel for defendants, and the jury having been regu-

larly called, examined and sworn to try said cause,

the following proceedings were had and testimony

taken

:
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Mr. FEED R. COWDEN, a witness on behalf of

plaintiff, being duly sworn, testified as follows:

My name is Fred R. Cowden. I am deput}^ re-

corder; have been deputy recorder about two years.

I know all my co-plaintiffs. I knew the Golden

Bull Mining Claim in the spring of 1906. I had

business with my co-plaintiffs with regard to obtain-

ing the lease upon the Golden Bull Claim. Mr.

Lowenherz came to me one day and asked me if I

knew anything about the Golden Bull Claim, or who

owned it. I told him that I thought that Mr. Halla

owned it. That was before I got the lease. I don't

know just the date, but a short time before. Af-

ter that I told him I thought that Mr. Halla owned

it and he asked me if I could get a lease of it. I

told him that I thought we could, that I was ac-

quainted with Mr. Halla and so the next time I met

Mr. Halla I asked him for a lease and he said that

I could have it. At that time all my co-plaintiffs

were interested in obtaining the lease. I had no au-

thority from them particularly except I was to see

Mr. Halla although I knew all the parties, and I

could get the lease for them in my own name. They

were all associated together. I was not associated

with them then, but I knew all of the members, and

I got the lease for them in my own name. I don't

know just the time I became associated with them.

I think they were all associated together—the day

—

most of them were there, LaFarge and Jean Chil-

berg and Lowenherz and Densmore, I think those
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(Testimony of Fred R. Cowden.)

were the principal ones at that time. I then went

and saw Mr. Halla. I don't remember at that time

of saying anything to Mr. Halla about other people

being with me in obtaining the lease. I don't re-

member that I said anything but when I got the

lease, when I went and met Otto Halla—that is I

spoke to Mr. Halla in the first place, and then af-

terwards Mr. Smith, a man by the name of Smith

stopped me on the street and told me, that is, he

asked me what I was doing with the Golden Bull,

whether or not I had got a lease on it, he told me
he was trying to get a lease on it and that he had the

promise of a lease from Mr. Halla. I told him Mr.

Halla had promised me a lease also, and we decided

it was the best thing to do to go together and P;ee

Mr. Halla and have it settled, if Mr. Halla was go-

ing to give Mr. Smith a lease or whether he was
going to give a lease to me, whichever he was to do, we
were to abide by practically. At that time I told

Mr. Halla, the people that was interested with me,

that I had people with m^oney back of me, that would
prosecute the work better than anyone else could,

and I think of course, I don't know the reason, but
I think the reason Mr. Halla gave me the lease was
because of that, because he had promised both Mr.
Smith and myself. I don't remember whether or
not I mentioned any others than Mr. Lowenherz and
Jean Chilberg. I never spoke to Mr. Hammer about
the lease, only he was there at the time the lease was
signed.
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(Upon request of plaintiffs the defendants' coun-

sel produced the lease.)

That is the lease which I have spoken about, Mr.

Schwarz, Mr. Halla and Mr. Hammer to myself.

The signature of B. Schwarz was signed by Otto

Halla as agent.

Q. Do you know how that signature came to be

there ?

A. Mr. Schwarz was not in Nome at that time, or

in Alaska, and at the time Mr. Halla said he was

agent and could sign for him and assured me that it

would be all right.

Mr. BRUNER.—I move to strike out the wit-

ness's answer because it was made before I could

make any objection to the question, if the Court

please.

The COURT.—We will s^trike out the answer.

Mr. BRUNER.—We object to the question on the

ground that it is irrelevant, incompetent and imma-

terial and not the proper way to prove agency. You

can't prove agency in the manner in which he at-

tempts to do so.

The COURT.—I don't understand that he is at-

tempting to prove agency. You are not attempting

to prove the agency of Mr. Halla 0/ Mr. Schwarz,

are you, Mr. Daly "?

Mr. DALY.—If you Honor please, this will be fol-

lowed up by evidence showing that Mr. Schwarz rati-

fied his signature, the signature of ^^B. Schwarz by

Otto Halla, Agent."

(After argument.)
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The COURT.—Objection overruled.

Mr. Hammer signed in person. I had no negotia-

tions with Mr. Hammer at any time. All m}^ nego-

tiations were exclusivel}^ with Otto Halla up to the

time of signing the lease. I have no rememberance

of Mr. Hammer saying anything at the time of sign-

ing the lease. I was present when Mr. Schwarz

signed the lease. I don't remember the ea^ct date

he signed.

(Counsel for the defense here agree that it was

signed on the 24th day of September, 1906.)^

I was present at the request of some of my co-

plaintiffs when he signed it at Mr. Halla 's residence.

I think Mr. Halla, Judge Reed, Mr. Densmore and

Mr. Rogers were also present. I do not know that

there were any others there or not, but I am quite

sure those were the ones that were there. I was

present at the request of the members of the Golden

Bull. I did most of the talking to Mr. Schwarz re-

garding this paper and I think I had the lease in

my possession at that time and brought it up and that

is the reason I was there. I don't remember that

anything was said there at that time. I know Mr.

Schwarz took it and read it over and signed. There

were things said probably but I don't remember.

I don't just remember what they were.

(A paper here shown to the witness who identified

his signature thereto, and the same is marked Plain-

tiffs' Exhibit ^'B" for identification.)

That paper was attached to the lease at the time

Mr. Schwarz signed. I could not say that it was
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read over to him, but he turned it over and read it,

and I suppose he knew that it was attached together,

naturally would read it all, if he would read any

part of it.

Mr. DALY.—I offer in evidence the lease marked

Exhibit ^^A" for identification.

Mr. BRUNER.—We object to the introduction of

the lease in evidence at this time because it is imma-

terial, irrelevant and incompetent, and for the rea-

son that no proper foundation has been laid for its

introduction. The suit is brought in the name of

the Golden Bull Mining Compan}^ and the Golden

Bull Mining Company is not alleged to be a corpora-

tion, or any legal person and until something is shown

as to what the Golden Bull Mining Company consists

of the lease is not admissible in evidence.

(After argument.)

The COURT.—Objection overruled.

(The paper referred to received in evidence, mark-

ed Plaintiff's Exhibit *'A," and read to the jury.)

[Plaintiffs' Exhibit ^^A.^']

*^THIS AGREEMENT, Made and entered into

this the 26th day of February, 1906, by and between

B. SCHWARZ, JOSEPH HAMMER and Otto

Halla, parties of the first part and lessors, and F.

R. Cowden party of the second part or lessee, WIT-

NESSETH;
That the said lessors for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserv^ed and by the said lessee to be paid,
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kept and performed, have granted, demised, let and

lease and by these presents do grant, demise, lease

and let unto the said lessee that certain placer min-

ing claim, known and described as the GOLDEN
BULL claim situated on the Divide between Newton

Gulch and Fox Creek, a tributary to Otter Creek as

the same has been located January 1st, 1904, and re-

corded in Vol. 133, page 423, in the books of the Nome
Recording District, District of Alaska, to which en-

try reference is made for a more and detailed de-

scription of the property. Together with the ap-

purtenances and the rights, privileges and franchises

incident thereto.

TO HAVE AND TO HOLD the same from date

hereof until the 1st day of July, 1909, unless this

lease and the htevm thereof are sooner forfeited

through the violation of any covenant hereinafter

contained and by the lessee to be kept and performed.

And in further consideration of such demise and

lease the said lessee covenants and agrees with the

lessors as follows, to wit

:

To enter upon the said mining claim immediately

after the execution of this lease and to work and mii^e

the same steadily and continuously during the term

thereof during mining season, and any failure to

work and mine the same as aforesaid for a period

of fifteen consecutive days to be considered at the

option of the lessors a violation of this agreement.

To allow the lessors, their representatives or

agents, at all times to enter upon and into all parts

of said premises for the purpose of inspection.
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Not to use any rockers on said premises unless by

the written permission of the lessors or the presence

of a representative of said lessors.

To perform upon said premises at least the amount

of One Hundred Dollars worth of labor during each

year of said lease for the purpose of holding said

claim as required by law and to make all necessary

proof of said labor before October 1st of each year.

To keep a true and just account of each and every

cleanup of gold or other metals taken from said prem-

ises, giving the date and amount of each cleanup

and permit the lessors, their representatives or

agents, without hinderance or delay to be present at

all cleanups, weigh all gold or other metals taken

therefrom for the purpose of ascertaining the amount

thereof and to give the lessors or their representa-

tives at least hours' notice to making any

cleanups, if possible.

To pay and deliver to the lessors or their repre-

sentatives upon the premises or at Nome, Alaska, at

the Miners & Merchants Bank Coynpany twenty-five

(25%) per cent of all gold or other metals extracted

from the said premises during the first season of the

year 1906, ending July 1st, 1907, and thirty (30%)

per cent of all gold or other metals extracted from

the said premises during the balance of this lease, pro-

vided, however, should the entire outpvit for one sea-
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son exceed the sum of Forty Thousand ($40,000.00)

Dollars, then the royalty shall be forty (40%) per

cent on all the excess above the said Forty Thousand

Doolars for that season; to pay the said royalty to

the said lessors in the following proportions, to wit

:

To B. Schwarz, 37.5% thereof, to Otto Halla 37.5%

thereof, and to Joseph Hammer, 25% thereof.

To surrender and deliver over to the lessors the

said premises with all the appurtenances and all per-

manent improvements, houses and boiler sheds ex-

cluded, in good order and condition for immediate

further mining on the 1st day of July, 1909, without

demand or further notice or at any time previous

upon demand for forfeiture.

To contract or incur no indebtedness or liability

against the said premsies and to allow no lien to be

secured against the same on the part of the lessee.

Time is of the essence of this agreement, and this

agreement shall extend to and be binding upon the

said parties, their heirs, personal representatives and

assigns.

And finally upon the violation by the lessee or any

person under him of any covenant hereinbefore con-

tained, the term of this lease shall at the option of the

lessors expire and the same and the said premises

with the appurtenances become forfeit to the lessors.
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In witness whereof the said parties have hereunto

set their hands and seals at Nome, Alaska, the day

and year first above written.

B. SCHWARZ, [Seal]

By OTTO HALLA,
His Agent.

OTTO HALLA, [Seal]

JOSEPH HAMMER, [Seal]

Lessors.

F. R. COWDEN, [Seal]

Lessee.

B. SCHWARZ.
Signed, sealed and delivered in the presence of,

—

W. W. SALE.
C. H. HAWKINS.

United States of America,

District of Alaska,

Nome Precinct,—ss.

On this 26th day of February, 1906, before me, a

Notary Public in and for the District of Alaska, per-

sonall}^ appeared F. R. Cowden, Joseph Hammer and

Otto Halla, known to me as the parties hereto, who
signed and executed the annexed lease and acknowl-

edged to me the execution thereof as their free act

and deed for the uses and purposes therein mention-

ed.

In witness whereof I have hereunto set my hand
and official seal at Nome, Alaska, the day and year

first above written.

[Notarial Seal] W. W. SALE,
Notary Public.
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United States of America,

District of Alaska,

Second Division,—ss.

On this 28tli day of February, 1906, before me, a

Notary Public in and for the District of Alaska, per-

sonally appeared Otto Halla, agent of B. Schwarz,

who acknowledged to me that he signed the name of

said B. Schwarz as principal and his own as agent

of Schwarz, and acknowledged to me that he signed

the annexed lease as the free act and deed of said

Schwarz, and for the uses and purposes therein men-

tioned.

In witness whereof I have hereunto set my hand

and affixed my seal at Nome Alaska, the day and year

first above written.

[Seal] W. W. SALE,

Notary Public.

United States of America,

District of Alaska,—ss.

On this 24th day of September, 1906, before me, the

undersigned a Notary Public in and for the District

of Alaska, personally appeared B. Schwarz, to me
personally known to be the same person who signed

the foregoing instrument as one of the lessors and

acknowledged that he executed the same as his free

and voluntary act and deed for the uses and purposes

therein mentioned.

Witness my hand and notarial seal this 24th day of

September, 1906.

[Seal]
,

T. M. REED,
Notary Public.''
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Mr. DALY.—I also desire to have the balance of

the acknowledgment to the signature offered in evi-

dence also as part of this original instrument.

The COURT.—That may be considered.

(Reading waived.)

Q. On the same day as the acknowledgement of

Otto Halla taken by W. W. Sale, as agent of B.

Schwarz, do you know whether, on this same day, the

28th day of February 1906, is the date of the acknowl-

edgment proper ? A. I presume it is.

Mr. Halla prepared the lease, after obtaining the

lease we had a meeting and decided to go into co-part-

nership, calling ourselves the Golden Bull Mining

Compan^^ from the claim we were going to work, elect-

ed a president, a secretary. Leo Lowenherz was elect-

ed president; co-partnership was formed to work

the Golden Bull claim and get hold of other property

if we could and work that, but principally to work

the Golden Bull. After we had formed the co-part-

nership I made out an assignment and transferred

the lease to the company. I have read the paper

shown me marked Exhibit ^^B," that is the assign-

ment.

Mr. DALY.—I will ask at this time that this paper

be offered in evidence.

Mr. BRUNER.—We ask at this time that Exhibit

^'Wh^he separated from Exhibit **A.'' It is an ab-

solutely distinct instrument.

The COURT.—Well, they may be separated and

off'ered separately.
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Q. This is the assignment you say, Fred, Exhibit

"BV A. It is.

Mr. DALY.—We offer at this time, if your Honor
please, the assignment of the lease Exhibit ^^A"

marked Exhibit ^^B" for identification, from F. E.

Cowden to the Golden Bull Mining Company, said

instrument being marked exhibit B for identification,

in evidence.

Mr. BRUNER.—At this time we object to the ad-

mission of the assignment in evidence on the grounds

that it is incompetent, irrelevant and immaterial, and

for the reason that the assignment is not executed

with the formalities required by law, by section 1048

of the Code, for the reason that the instrument must

be witnessed by disinterested parties, otherwise, they

are parties to the instrument which they have wit-

nessed as in this case, this is witnessed by H. H.

Davies and Leo Lowenherz, who are parties to this

instrument, therefore, it is not witnessed with the

formalities required by law.

(Argument.)

The COURT.—I am inclined to think the objection

to the execution of the assignment is good so far as

these two witnesses are concerned, however, we will

reserve our ruling on this question, and take it up

after adjournment. You can go on with other testi-

mony not in reference to the assignment and we will

announce our ruling later.

(Ruling reserved.)
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Q. Now, state how these plaintii^'s, how you and

your associates were to divide, or how were you to

share the profits and losses of your enterprise ?

Mr. BRUNER.—That is objected to for the rea-

son that it is incompetent, irrelevant and immaterial.

I do not see how it can affect these defendants, how

they were to divide among themselves.

The COURT.—Objection overruled.

Q. Just answer the question, please.

A. We w^ere to share the profits and expenses

equally.

The date of this acknowledgment February 5th,

1905, is not correct. I signed the assignment on the

5th day of March on which day the acknowledgment

w^as taken.

(At this time the cross-examination of the witness

Oowden was deferred until the following morning

and thereupon plaintiffs read in evidence to the jury

a portion of the deposition of C. A. Densmore, a wit-

ness on behalf of the plaintiff, contained on pages 1,

2, 3 and 4 and also read in evidence to the jury a por-

tion of the deposition of W. J. Rogers, a witness on

behalf of the plaintiff, contained on pages 1, 2 and 3,

which depositions are hereafter in this Bill of Excep-

tions set forth in full. At this time it was also ad-

mitted that defendants went into possession of the

property in controversy prior to the commencement

of plaintiff's action. Thereafter the Court made the

following ruling upon the introduction of the assign-

ment.
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The COURT.—The objections to the introduction

of the assignment, Plaintiff's Exhibit '^B" for identi-

fication is overruled. It may be admitted now and

marked Plaintiff 's Exhibit ^ ^ B. '

'

Mr. BRUNER.—To which ruling we save an ex-

ception, if your Honor please.

[Plaintiffs^ Exhibit ^^B.'^

**Know all men by these presents: That I, F. R.

Cowden, the party of the first part, for and in con-

sideration of the sum of one dollar ($1.00) to m(^ in

hand paid by the Golden Bull Mining Company, the

party of the second part, do?ihereby assign, transfer

and set over unto the said party of the second part, all

my right, title and interest in and to that certain agree-

ment and lease from B. Schwarz, Joseph Hammer,

and Otto Halia to the said F. R. Cowden, dated Feb-

ruary 26, 1906, affecting that certain claim known as

the Golden Bull Claim on the divide between Newton

Gulch and Fox Creek ; location notice of which is re-

corded in Vol. 133, at page 423, Records of Nome Re-

cording District, District of Alaska.

In witness whereof, the said party of the first part

has liereunto set his hand and seal, this 5th day of

March, 1906.

F. R. COWDEN. [Seal]

Witness

:

LEO LOWENHERZ,
H. HIRE DAVIES.
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United States of America,

District of Alaska,—^ss.

On this 5tli day of February, 1906, before me, a

Notary Public in and for the District of Alaska, per-

sonally appeared F. R. Cowden, to me personally

known to be the identical individual described in and

who executed the within assignment of lease, and he

acknowledged to me that he executed the same as his

free and voluntary act and deed for the uses and pur-

poses therein mentioned.

In witness whereof, I have hereunto set my hand

and official seal this day and J^ear last above written.

[Seal] C. G. COWDEN,
Notary Public, Dist. of Alaska."

Cross-examination

I can't say exactly what date it was I first told Mr.

Halla that I was connected with anybody else.

It was before I got the lease, told him Mr. Ohilberg

and Leo Loewenherz were the parties, I remember

telling him. Whether I told him of any of the

others than those two I don't remember. I don't

remember of telling him the first time about any oth-

ers being interested with me, but I spoke to him sev-

eral times about it. I can't say as to whether I ever

mentioned the Golden Bull Mining Company to him,

but I mentioned the parties. I mentioned that there

were others, and I told him they were parties who

had money. As soon as I made the assignment I

turned the lease over to the company. I did not have

it in my possession all the time. I took it to Mr.
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Halla's house on the 24th of September. I got it be-

fore that .day—I got it from the company, I got it

to get Mr. SchAvarz's signature. I was going over

there and it was given to me for that. I turned it

over to the company after the assignment was made

out. I had had talks with Mr. Schwarz a number of

times after that about his signature to see if he was

going to sign it, and I got the lease from the presi-

dent of the company, but I had it in my possession

only to get Mr. Schwarz to sign it, the night Mr.

Schwarz had agreed he would sign it and I took it

over there that time, but that was ihe only time I

had it in my possession. I saw Mr. Schwarz shortly

after he came to N'ome. I think it was in July

sometime. I saw him when he came into the office

afterward. When that was I could not say exactly.

I don't remember whether he or Mr. Halla came to

me first about the lease, but I am under the impres-

sion that I spoke to Mr. Halla about the lease, about

having Mr. Schwarz 's signature. I had several

talks with Mr. Schwarz about the claim. He abso-

lutely refused to sign the lease, and said that Halla

had no authority whatever to sign for him. Prior

to that time nobody else had or exercised any posses-

sion over the Golden Bull claim other than our-

selves. We had a boiler there.

Q. By the way, whatever became of that boiler?

Mr. DALY.—Objected to as incompetent, irrele-

vant and immaterial and not proper cross-examina-

tion.
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Mr. BRUNER.—I want to show their acts of pos-

session and also their abandonment.

Mr. DALY.—We object to it as incompetent, ir-

relevant and immaterial and not part of the cross-

examination of this witness.

The COURT.—That would be on your side of the

case, I don't think it is proper cross-examination, ob-

jection sustained.

Q. What would you do under that lease ?

Mr. DALY.—Objected to as not proper cross-ex-

amination.

The COURT.—Objection sustained.

Q. Did you go into possession under the lease ^

Mr. DALY.—That is objected to as not proper

cross-examination.

Mr. BRUNER.—Do you deny that you entered

into possession under the lease *?

Mr. DALY.—I have made my objection, that it is

not proper cross-examination.

The COURT.—Objection sustained.

Q. What talk did you have with Mr. Schwarz

with regard to it?

Mr. DALY.—Objected to as not proper cross-ex-

amination.

The COURT.—Objection sustained.

I had the lease in my possession on the 24th of Sep-

tember and Mr. Schwarz had had several conversa-

tions with regard to it.

Q. And did he make any conditions at the time of

signing the lease?
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Mr. DALY.—That is objected to as incompetent

and irrelevant; no conditions can be relied upon

going to show any forfeiture other than the condi-

tions expressed in the written lease. The lease

speaks for itself.

The COURT.—That is part of your own case.

Objection sustained.

When the lease was signed I think that Mr.

Schwarz, Mr. Halla and I am not sure whether Mr.

Hammer was there or not—^Mr. Densmore and Mr.

Rogers, I remember, and I think Judge Reed came

in, I am not sure, and myself were present.

Q. Tell me what was the first thing that was said

about signing the lease?

A. I can't tell you; I -don't remember.

Q. What were you talking about f

A. I think that the most of the time that I was

there was spent by Mr. Schwarz reading the lease

over. I was there but a short time—pardon me

—

Q. Did Mr. Schwarz say anything?

A. Not that I remember of, not anything in par-

ticular that I remember of.

Q. Anybody else say anything?

A. Oh, yes, of course something was said, but I

don't remember the conversation.

Q. You have forgotten that?

A. I have forgotten, if I did know anything that

was said I have forgotten it.

Q. Have you forgot the subject of the conversa-

tion?

A. Oh, it must have been about the lease.
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Q. Do you know whether or not—Do you remem-

ber whether or not, from your memory I am speak-

ing now, w^hether you talked about the lease or not ?

A. Well, from accurate memory I don't, but I

know we were would not talk about anything else but

the lease.

Q. Then the subsequent features and the circum-

stances under which you came there and Mr. Schwarz

reading the lease, you think you must have talked

something about the lease ?

A. More than likely.

Q. As to w^hether Mr. Schwarz said anj^thing af-

ter or before signing it you don't remember'?

A. I don't.

Q. What was he talking about you don't remem-

ber? A. No, sir, I don't.

Q. Now, what did Rogers say, did Rogers say

anything?

A. I don't remember Mr. Rogers saying any-

thing.

Q. You don't remember distinctly of anyone of

that party saying anything ? A. No, I don 't.

Q. Do you remember of Mr. Ilalla saying any-

thing? A. No, sir, I do not.

Q. Don't remember a word that was said?

A. No, sir, I do not.

Q. Don't remember anything anybody said about

the lease? A. No, I do not.

I don't remember of taking the lease away. I

don't remember of taking it away with me, Mr. Bru-

ner, that is all I can say. I never turned it over to
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anybody—I never turned it over to anybody after

that. That was the last time I had the lease ; that is

all I can say about it. I never turned it over to

anybody after that I am pretty positive. Mr. Leo

Loewenherz was president of the company at that

time I think. I don't know when Mr. Lafarge be-

came President. After that I didn't take much in-

terest in affairs. They told me to have him sign the

lease—Mr. Schwarz ; and after he signed it I left the

whole business to the company. I didn't remain

there that evening other than to get Mr. Schwarz 's

name signed to the lease. That w^as practically all

that I had to do with it. I had nothing to do with

the working or anything else. Mr. Schwarz had re-

fused very strongly to sign any lease.

Q. What was Mr. Schwarz 's objection to signing

the lease ?

Mr. DALY.—That is objected to as incompetent

and irrelevant.

The COURT.—Objection sustained. There is no

use trying to prove your case wdiile the plaintiffs are

making out their case. That is not the proper way.

I can't say now as to whether the people T spoke

of as the Golden Bull Mining Company were all in-

terested at that time. I don't remember when we
formed the Golden Bull Mining Company; it was
before the assignment. I don't know whether it was
before or after I made the lease. I don't remember
whether there were any other persons interested with

»ne at the time the lease was made on February 28th
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other than LaFarge, Loewenherz, Densmore and

Rogers.

Q. (B.y Mr. DALY.) How long did you stay at

this meeting at which Mr. Schwarz signed the lease.

A. I was there but a short time. I really could

not say just how long it was. I was not there when

the others left. I left before the rest of them.

[Motion for a Verdict for Defendants and Denial

Thereof.]

Thereupon plaintiffs rested their case and Mr.

Allison Bruner, on behalf of defendants, made the

following motion:

'^The defendants at this time move the Court to

direct a verdict in favor of the defendants and

against the plaintiff, upon the ground that plaintiff

has failed to make a case, and that they have not

shown any legal capacity to sue, and also that the as-

signment of the lease is invalid."

(After argument.)

The COURT.—Motion overruled.

Mr. OTTO HALLA, a witness on behalf of defend-

ants being duly sworn, testified as follows:

My name is Otto Halla ; age 39 ; residence in Nome,

and by occupation a miner.

I have known Fred Cowden, since 1900. I know

the Golden Bull Mining Claim; have known it since

1902. In the winter of 1905-06 it belonged to Mr.

Schwarz, Jos. Hammer and myself. In 1905 I owned

one-half interest and on the 4th of January, 190(i,

I conveyed one-quarter interest to Mr. Hammer^ one-
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half interest belonged to Mr. Sehwarz, so Mr.

Scliwarz had one-half, Mr. Hammer one-quarter and

myself one-quarter. In the winter of 1905-06, in

September, 1906, I purchased a one-eighth interest

from Mr. Sehwarz ; then on April 30th, 1907, I pur-

chased a one-eighth interest, and I now own a one-

half interest, Mr. Sehwarz one-quarter and Mr. Ham-

mer one-quarter. I had negotiations with Mr. Cow-

den in the winter of 1906, in regard to letting a lay

on the Golden Bull. It was entirely with Mr. Cow-

den. I did not know at that time anything about

the Golden Bull Mining Company. The first time

I learned that there was, was when I was sued in

January, 1907, about a year ago. There was some-

thing mentioned about the Golden Bull Mining Com-

pany in September, 1906, but I did not know of

whom it was comprised. I did all my business in

connection with the Golden Bull Claim with Mr.

Cowden, with nobody else. I have seen the lease

introduced in evidence. I drew it up myself and

handed it to Mr. Cowden. I never knew of any as-

signment of the lease having been made. I have

never seen it to this day, and I don't believe that I

heard anything of the assignment until some time

ago, something like three months ago. I never had

this lease in my possession at any time after I gave

it to Mr. Cowden until about 14 months ago, w4ien I

had it in my possession for about five minutes, but

I did not examine the lease at all. It was just handed

to me in an envelope, and I handed it to Mr. Sehwarz.



78 Otto Halla et al,

(Testimony of Otto Halla.)

I did not examine the lease at all, that if I remember

it was in December, 1906. When I signed the lease

I told Mr. Cowden I had no authority to sign Mr.

Schwarz's name, but he was willing to take the

chances of Mr. Schwarz confirming the signature.

I did not have any agency from and no authority to

sign Mr. Schwarz's name, and told Mr. Cowden he

would have to take the chances of Mr. Schwarz con-

firming the lease, which he said he would.

We had the entire possession of the Golden Bull

Claim at the time we gave the lease. There was

nobody else in possession. Mr. Cowden took pos-

session under the lease and went to work out there,

commenced work on the disputed portion between

the Bon Vo3^age and the Golden Bull and remained

in possession until June, 1906, I believe. Nobody

else was attempting to exercise any dominion over

the ground in June, 1906. I believe it was in August

before the disputed portion of the claim was taken

by Mr. Eadie, and Mr. Waskey during that time

(June to August) Cowden left the claim entirely al-

together. I know Mr. Waskey, Crabtree and Eadie.

They were working on the undisputed ground, on

the fraction between the Roosevelt and Golden Bull

in June, 1906, they were on this portion of the ground

(indicating), that was undisputed ground not

claimed by me or my co-defendants. Mr. Cowden

placed his workings here (indicating^ on map), en-

tirely within the limits of the Golden Bull. There

were one or two drill holes there, I believe. The
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paystreak commences in this corner and goes in this

direction (indicating), and then it goes this way
(indicating).

I am one of the owners of the Roosevelt Claim. I

never authorized or gave permission to anybody else

other than Mr. Cowden to go into possession of the

property out there or any part thereof.

The first time anybody went on to the Golden Bull

in opposition to our title was in August, 1906, Mr.

Eadie, Prank Waskey and Crabtree took possession

of the property in August, 1906, to work. Mr.

Schwarz came to Nome that year, early in July, I

think it was, about the 4th of July, 1906. I made

him acquainted with the condition of affairs. He
did not ratify my actions. I believe I was present

at a conversation between him and Mr. Cowden with

regard to working out there. Schwarz made objec-

tions to ratifying the lease in my presence to Mr.

Cowden. Soon after Mr. Schwarz arrived, he, Mr.

Cowden and myself had several conversations in ref-

erence to the lease. I think it was in July. This

conversation occurred at the Recorder's Office.

Q. Now, what occurred between 3^ou at that con-

ference with reference to Mr. Schwarz signing the

lease of the Golden Bull Mining Claim to Mr. Cow-

den?

Mr. DALY.—Objected to, if your Honor please,

for the reason that its incompetent, irrelevant and

immaterial, and does not touch in any respect any of

the issues in this case.
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The COURT.—Objection sustained.

At that time Mr. Cowden stated: Mr. Schwarz

stated to Mr. Cowden: *^Why, in hell have you quit

the claim? I would not sign the lease any more,"

and that is about—I think think is about the sum

and susbtance of the conference. Mr. Cowden said,

'4f you will sign the lease we will go upon the ground

again.''

The WITNESS.—Mr. Bruner, before I proceed

any further I think you told me I made a statement

that the plaintiff discovered gold on the fourth of

August. I didn't intend to say the 4th of August,

but the 4th of May. They made discovery of gold.

They were drilling there on the 4th of May when

they discovered gold.

I was close by on the ground. The plaintiff did

nothing more to my knowledge after the 4th of May.

Q. At any time—at any time up until this time

has the plaintiff, the Golden Bull Mining Company,

or Mr. Cowden made any efforts to go upon any por-

tion of the Golden Bull Mining Claim and resume

work ? A. They never did.

Q. They never have ^

A. They never have—they never intended to and

they never went and did anything.

I know of a location known as the Deer Lodge

made by Densmore and Rogers. I met Mr. Dens-

more and Mr. Loewenherz on the trail going to

Fort Davis, and they told me that they have located

the Golden Bull, that they have re-located that por-
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tion of the Golden Bull which is in conflict with the

Bon Voyage. Mr. Densmore told me that they have

re-staked the property, and of course I told him

*^Why, you have got no show to stake it. Our title

is good, and you, if you are working within^ our title,

why it is out of the question for you to go and re-

stake the property," and with that I believe I left

him, and they went their way and I went mine. That

was all that was said. That location was made about

the 16th day of June.

Q. During the summer of 1906, did you have any

further conversations with Mr. Cowden with refer-

ence to working the Golden Bull Claim?

A. I had several. In the beginning—in the be-

ginning of July, Mr. Cowden asked me to come to

the recording office, which I did in the evening, and

he told me, I should persuade Mr. Schwarz to sign

the lease, and I told him that I would do so provid-

ing he goes immediately on the ground, and he said

to me he will, he will immediately go on the ground

whenever Schwarz signs the lease. I had also a con-

versation with Densmore in May. He asked me

permission to go off the ground. That is in May.

He told me, *^Now, you knoAV there is no lumber and

absokitely no coal nor lumber in the country," and

I told him, ^^Mr. Densmore, I object to you going

off the ground because you know there is a conflict,

liable to be a conflict on the property." Well, then,

finally he told me that as soon as lumber and coal

comes in he will immediately move on the property
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—when the first fleet of boats come in we wall then

move on the property.

Q. They were already on the property, were

they not"? A. They were
;
yes, sir.

Q. Where did they have their cabin at that time,

please point it out on the map"?

A. About here (indicating) just about next to

that shaft.

Q. Was that within the limits of the alleged Bon

Voyage Claim? A. It was.

Q. What other evidences of habitations, if any,

did they have upon the claim at that time ?

A. Why, there was a boiler upon the property and

a tent, a tent and a boiler, and of course a shaft and

windlass.

Q. Do you know what became of those articles?

Mr. DALY.—Of .your own knowledge.

Q. Or from any statement of any one of the de-

fendants or plaintiffs in this case, have informed you,

or any one connected with, or with the parties named

as the Golden Bull Mining Company?
A. I do

;
yes, sir.

Q. Well?

A. The boiler that stood on the ground in May, at

the beginning of May was sold by Mr. Loewenherz

to Mr. Waskey, and they went to work on the prop-

erty on this little fraction (indicating), and he took

possession of the Bon Voyage with it.

Q. Do you know anything about any pipes, fit-

tings, or other things that were there?
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A. He sold all of the pipe and fittings to Mr.

Waskey.

Q. Do you know when that occurred ^

A. That occurred in June.

Q. Mr. Waskey was one of the people who as-

serted title under the lease from the parties who

claimed adversely to you and to your co-defendants,

to the Golden Bull, was he not^

A. They were
;
yes, sir. They do

;
yes, sir.

Q. The same party'? A. The same party.

I had several conversations with Mr. Cowden

about the lease during the summer before the 21st

of September. He was always asking me to get

Mr. Schwarz to ratify the lease, and I always prom-

ised to him that I would get ratification of the lease

if he will go upon the property, if he will take pos-

session of the property. He said if Mr. Schwarz did

not sign the lease he would not go upon the ground.

In September, after Mr. Rogers had returned from

the States, I believe the first night there was nobody

except Mr. Rogers and myself in the cabin, he told

me, ^^Mr. Halla, I have now got undisputed evidence

as to the title—that your title is good—that is, that

the assessment work for the Bon Voyage for the

year 1903 was not done. I have had a talk with Dr.

Chambers on the outside, and he stands with us.

He will give us proof—that he will give us written

proof that the assessment work for the year 1903 has

not been done on the property—on the Bon Voyage.

I have got—I got a lease from him on his portion of
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the ground." And he said, *^Now, we can fix it all

up in some way. We will get Chambers to s,tand

with us, and we will either fight the case or do some-

thing with it now." Well, now, I told him, **Now, I

have got to see Dr. Chambers first and see what he

has got to say about it. I want to hear his own evi-

dence and his own say-so in the matter." Then Dr.

Chambers came to the house with Rogers and he told

me that he could not tell me his evidence, that he had

got, but he would tell the evidence to the law.yer, to

Judge Reed and A. J. Bruner privately, and if I am

then satis,fied in the matter we will then go to work

together taking possession, peaceably or not peace-

ably, or fight the lawsuit against the other parties.

Well, we had another meeting with Dr. Chambers.

I was there; Loewenherz, Davies, I don't know as

Davies was present or not; no, I don't believe Davies

was present, but Rogers, Densmore, Loew^enherz and

I invited Mr. Reed, and I got Mr. Hammer to come

over and talk the matter over.

The sum and substance of the conference was that

I should get Schwarz to ratify the lease, and I com-

municated that to Mr. Schwarz. They said that if I

got Mr. Schwarz to ratify the lease, they will go im-

mediately within twenty-four hours on the ground.

They will also furnish the testimony of Dr. Cham-
bers, and third, they will pay one-half of all the ex-

penses of any litigation arising from the adverse title

of the Bon Voyage. I communicated these condi-

tions to Mr. Schwarz. We had a meeting on the next

day, the 24th of September, 1906.
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Q. Where was that meeting held?

A. At my cabin on Hogan's Alley. There were

Mr. Rogers, Mr. Densmore, Judge Reed, Schwarz,

myself and Loewenherz—I believe those were all

—

Mr. Hammer was not present. Those were all. We
discussed again the subject exactly the same as they

had previous, with Mr. Schwarz, and then, after dis-

cussing the manner of taking—of going on the

grrund, and after discussing the conditions again,

Mr. Schwarz has signed the lease, but he first ob-

jected to it, stating that he would like to sign another

lease, but Judge Reed told him, ^'It is all right to

sign that lease." It is just the same as this. I be-

lieve that w^as all that we did, and then we made prep-

arations—Densmore made preparations to go im-

mediately upon the ground the next da.y, and he then

made the proposition—and this proposition was that

he and Densmore were to take

—

Q. Who were, Densmore and who were to take

possession ?

A. Densmore and Rogers were talking that the

best way to go on the property is to move a cabin,

that was 7 and 8 Fox Creek, on the grovmd and to

get a boiler and to commence

—

commence operations.

He says, '^He has got everything all ready; he has

got the jack-screws and everything, and he will go

out there with eight horsef^ and have that cabin down
there in a very short time." The the discussion was
made—was had about—that I suppose—no, I told

him this, my proposition was this: after they have
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gone in possession, they then can move on peaceably

of the undisputed ground—they can go onto the frac-

tion that is easterly of the disputed ground

—

Q. You mean of this fraction down here (indi-

cating) ?

A. On this portion of the ground (indicating)
;

that is not in dispute, nobody is claiming.

Q. Does the paystreak cross that ?

A. Yes, it crosses about eighty feet in a diagonal

direction. I told Densmore I believed they should

go in possession of the piece of property on the east

and to commence putting their buildings down there,

and then move the boiler to the west, and they then

agreed, and they were to go to work the next day,

within twenty-four hours on the ground.

There was no doubt expressed as getting on to the

ground the next day and taking possession. Mr.

Cowden was there. He brought the lease in. He
had it in his pocket and he put it on the table and gave

it to Mr. Schwarz, and then after Mr. Schwarz had

signed it he took it in his pocket to go out. He was

not there all the evening, but he wasi there quite a

little while.

Q. Did Mr. Densmore and Mr. Rogers, or either

of them, or any other of the plaintiffs, go upon the

ground the next day? A. They did not.

A, They did not,

Q. Did they ever go on that ground or any por-

tion of it from that day to this and take possession ?

A. They never did.
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Q. Did they ever say anything to you about going

into possession of it?

A. The next day I met Mr. Densmore on Bar-

racks Square, and I told him, ^^ Densmore, are you

not going onto the ground ^. Why are you not there

on the ground to-day T' And he says that they are

not going to go on the ground. *^I have talked about

the proposition with A. J. Bruner, and he advised us

not to go on the ground. ''Well," I says to him,

''of course I don't like the proposition at all," and

I don't know what I told him—I don't really know

what I told him. I think I told him that I didn 't like

it or something of that kind, but I think I just told

him something like "all right," and immediately

afterwards I met Schwarz.

I did not tell Mr. Rogers or Mr. Densmore that

they might do as they pleased about going on the

ground. I went to see Mr. Cowden.

Q. Why did you go to Mr. Cowden %

A. I wanted to find out if Mr. Cowden is going

to comply with the terms of the lease—of the agree-

ment, and I came to the office, and I said to him,

"Now, Fred, what are you going to do? Are you

going to sue or go on the ground, or what are you

going to do?" He says to me, "Otto, I can't do

anything. I can't afford to fight those people. I am
going to give you the paper back." I says to him,

"All right, then just give it to Judge Reed." That
was the only—the last conversation I have ever had
with Fred Cowden about the lease.
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Q. Was the lease returned to Judge Eeed?

A. The lease was returned to Judge Reed.

Q. That was the one that was produced here by

Mr. Schwarz? A. Yes, sir.

Q. When did you go to work on the fraction on

the easterly side of the Golden Bull ?

A. I moved a cabin on the ground in December,

the early part of December, 1906.

Q. What did you do upon it?

A. I have—I commenced to sink a shaft.

Q. In company with who, Mr. Halla?

A. Mr. Schwarz—Mr. Schwarz has—I believe

Mr. Schwarz built a cabin and I hired some men in

December, and I moved the cabin on the ground in

December, and the latter part of December, I had

some men commence to do some work on that frac-

tion that is all on that ground in here (indicating).

Then I continued to work and went down ninety-five

feet in the shaft, ninety-five feet to where we struck

pay about January, I believe about the 16th, some-

where around there is when we struck pay, and, as

soon we struck pay, the plaintiff stopped us by an

injunction, and we could not work any further.

Q. Very shortly after? A. Yes, sir.

Q. Before you had even cribbed up your shaft?

A. We have only cribbed the shaft up about

thirty-five feet; the balance is not cribbed.

Mr. Hammer, Schwarz and mysislf were plaintiffs

in the case of Hammer and others against Waskey

and others. It involved the title to the Golden Bull
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Claim. It was commenced on the 15th day of Oc-

tober, 1906. After the 24th of September neither

Cowden nor any of his co-plaintiffs ever attempted

to enter upon and have never been on the 2jround.

An injunction was issued against the defendants in

the case of Hammer vs. Waskey; there was after-

wards a trial involving great expense. The plain-

tiffs here never offered to produce the testimony of

Dr. Chambers in favor of the plaintiffs in that case.

They never paid, or offered to pay, any portion of

the expense of the litigation that was incurred up

to this time. The first time I heard of a declaration

of any trust made by Mr. Rogers as to the location

he made of the Deer Lodge Claim was four days after

the verdict w^as rendered in Hammer vs. Waskey, and

then I saw it in 3^our office (Mr. Bruner). The ver-

dict was secured in September, 1907. He never made

any release nor offered to make any release of any

portion of the Roosevelt claim to me which he staked

at that time.

Cross-examination.

I presume the Deer Lodge claim was a location of

the Bon Voyage claim. I don't know that it was

made in hostility to the Golden Bull claim or not. I

didn't pay much attention to it, and I don't know if

it was or not, because I know that the work is all

done on my claim, and they could not stake my claim

because I know my title to it is good, and I don't

care a continental if Mr. Rogers or Mr. Densmore
staked it or not. I dont' remember if Mr. Roarers
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or Mr. Densmore told me that the Deer Lodge loca-

tion was made for the purpose of protecting the title

of the Golden Bull claim as against the owners or

pretended owners of the Bon Voyage claim. I don't

think they said they claimed any part of the Golden

Bull claim. I don't know that they did locate the

Deer Lodge claim simply and solely for the purpose

of protecting any defects in the Golden Bull claim

title if there were any. I didn't say very much to

Mr. Densmore or to Mr. Eogers about what they did;

my title to the Golden Bull was safe, and I don't

care one way or another, because I know my claim

was in good condition, and I didn't pay much atten-

tion except Densmore told me my location—that he

might fight me on the discovery of gold, and I says

to him, ''That I have discovered gold on the ground

and furthermore I will take you and show you where

I have discovered gold," and I told him, ''Now, if it

were so, and you c^ould prove that I have not discov-

ered gold, well, if you discovered gold ,you would

discover it under my lease to the Golden Bull, so if

I have not discovered gold on the ground it would

be of no good to you, because it is under my lease,

and I am prepared to meet you about that," and that

is all I remember of having any discussion about it.

Yes, sir, I do remember that. It was sometime in

July. He said, "Now, Mr. Halla, I might fight your

title on this, that you have not discovered gold." I

said to him, "You can't do that for I have discovered

gold, because I found gold in the ground," and I told
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him where I found it, and he said, ^^He knew the

gromid was good," he said, and I said to him, ^^If

you will go to the ground with me I will show you the

position of the shaft where I have sank myself, or I

will show you the marks of the hole where I have

sunk down there yet," and he didn't s,ay any more,

but just laid down and didn't say any more. I don't

know if he claimed any part of the Golden Bull

daim under the Deer Lodge location or not. I mean

by saying ^Hhat he laid down" that he didn't say

anything more.

It is a fact that Mr. Densmore, Mr. Rogers and the

other members of the Golden Bull Mining Company

had a great many conferences with me about this

lease, especially while I was endeavoring to get Mr.

Schwarz to sign the lease. T do not know if they ever

made any claim to any part of the Golden Bull under

the Deer Lodge location. I don't think they made

any claim t-o me in writing. They were not repu-

diating my title at that time. I don 't know anything

further about the Deer Lodge location. After that

time the jolaintiffs in this action were in the un-

qualified possession, in the full and undisputed opera-

tion of this Golden Bull claim under the Golden Bull

title. I don't remember that Rogers and Densmore

ever told me that they located the ground under the

Deer Lodge location simply to aid us in any conflict

against the Golden Bull owners.

I remember the Mr. Smith that Mr. Cowden spoke of.

He also applied to me for a lease of the Golden Bull.
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Mr. Cowden told me at the time he took the lease that

he has got Chilberg and Loewenherz back of him in

the proposition, and I sa3"S, ^S^ery good, Fred, go

ahead." I don't thing there was any inhibition in

the lease against assigning it. I did not know that

there were others interested in the lease beside Mr.

Cowden. I thought he might sub-lease it, or get some

money some way, but I didn't know how. I didn't

know that Fred Cowden had transferred the lease to

anybod}^ until after this case has been commenced.

I knew that Densmore was working for or with Fred

Cowden, and I knew" it was Chilberg was backing him

up, and I knew that Loewenherz was in some way in-

terested with Cowden in it, was furnishing money

or something, but I did not know about Snowden. I

know about Snowden. I didn't know about La

Farge. Yes, I knew about Davies; that he also in

some way was backing Fred Cowden. I had some

talk with Densmore in July about the lease and the

Deer Lodge claim. Knew he was interested in the

lease at that time, but not in what way. He was in

it when he was talking of fighting my discovery of

gold. I presume they had sub-leased it from Cow-

den. I was dealing with them, yes, sir. I was not

mistaken in my direct examination. I have always

recognized these people as agents of Cowden. Cow-

den was the only man I had any dealings with in any

way so far as the lease was concerned. I told Mr.

Cowden several times about that; of course, I only

know what is in the records.
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I had no authority to sign Mr. Schwarz's name to

the lease and I told LIr. Cowden so at the time I

signed it.

Q. Well, now, are you in the habit of signing peo-

ple's names to instruments without authority from

them 1

A. Well, under those cdreumstances, I believe I

am. I have signed several of my mining partners'

names as agent with the full understanding with the

other parties, and they have ratified my acts ; after-

ward ratified m}^ act with the parties themselves.

I told Fred Cowden that I did not have authority

to sign the lease, that he has got to take chances^that

Schwarz will ratify my signature and he told me that

he would. As far as my recollection goes, I am pos-

itive that I explained everything fully to Mr. Cowden

as to my rights to sign the name of Mr. Schwarz as

agent. I did not tell him that I had authority to sign

the lease for Mr. Schwarz, I had not spoken with Mr.

Schwarz for a year before that ; he went outside very

shortly after the claim wa staked. The language,

'*To enter upon said mining claim from the execution

of this lease and work upon the same steadily and

continuously during the term thereof, during mining

season," refers to the mining season whatever the

mining season is. It has no reference to any partic-

ular mining season of the year ; it has reference to the

mining season; that is, the wdiole year round; it

means when the weather will permit. There was

nothing said about winter mining season or summer
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mining season at all. I am j^retty certain it meant

the whole year.

I had conversations with Mr. Cowden and his as-

sociates about stopping work on the Golden Bull. I

gave them permission after quite an argument about

it. I gave them permission to stop working until

they could secure coal and lumber and various com-

modities, and they have promised me after naviga-

tion opens, and they told me as soon as lumber and

coal will come in on the first fleet of boats here, they

will xnoYQ out with material on the ground and com-

mence working. The paystreak passes through in

this direction (indicating on map Plaintiff's Exhibit

**A"). I made the map myself. I knew that the

third beach line passed through this small fraction

parallel with the Golden Bull and the Bon Voyage

claim. I knew it in the summer of 1906 when Dens-

more was drilling on the ground.

Yes, Mr. Densmore, on behalf of the plaintiffs,

went into possession of the Golden Bull, drilled there

and found the paystreak on the third beach line and

told me that he had found it. In order to find the

liaystreak, it was necessary to drill to a depth of

some hundred feet to bedrock where the pay was.

Mr. Scharz came to Nome, I believe, on the 4th of

July, 1906. When he came he refused to sign the

lease, refused to ratify what I had done. On 4th of

July, 1906, Waskey and Crabtree were working on

this fraction here (indicating fraction between

Roosevelt and Golden Bull claim). That it is an un-
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disputed piece, off the Golden Bull. Waskey and

Crabtree bought the boiler in June. I believe the

Golden Bull Mining Company had a tent on the

GtDlden Bull in June. Waskey and Crabtree had

moved a tent on this and were working with a boiler

on this fraction between the Roosevelt and the Bon

Voyage. At the time the boiler was sold Waskey and

Crabtree were on the undisputed portion. Waskey

and Crabtree went on the Golden Bull claim the lat-

ter part of July or in August—around that time ; I

do not know the exact date. The plaintiffs in this

case had a tent on the ground at that time, and some

cooking utensils. I don't know who took the cabin

or the tent—the tent was removed, torn down or

burned down or something, and someone came on the

ground—the tent was certainly disturbed. Waskey

and Crabtree went into possession there the latter

part of July or the first of August and were working

and mining the propert}^ extensively and erected

hoists on the fraction. I don't think that they

erected any hoists on the Golden Bull until later,

quite later. I took a picture of the hoist on the 31st

day of August and then they were just commencing

the shafts. I don't think the}^ had erected any big

buildings until sometime in August on that property.

I don't think they have any buildings now, no other

buildings on the disputed portion except a boiler-

house, and that is all. I don't think they put any

buildings on there in August, 1906; it was in the

latter end of the season I was there. I think it was
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in the latter end of the season, I was there; I think

in September or October I was there; they had no

lionse except a boiler-house. During the fall they

erected large buildings on the Golden Bull claim. In

August and September they were prospecting, they

had begun with a small crew. In September they just

only had a boiler down there; they had an 8 or 10

horse-power boiler, and 10 horse-power boiler, and

they were sinking a shaft on the disputed ground.

I belicAT they employed only two men there. I saw

only about two men there. On the disputed piece

there w^as a large force of men w^orking there at that

time. They w^re working from that shaft (indicat-

ing). In September, 1906, Mr. Schwarz signed the

lease. I didn't claim a forfeiture of the lease up to

that time. I was anxious to have the people go on

that ground. I don't think I claimed any forfeiture

at that time. Up to that time the lease was absolutely

and fully operative as far as I was concerned. In

the September meeting when Mr. Schwarz signed the

lease, Mr. Schwarz wished the plaintiffs to go and

take possession of the disputed piece of ground.

Judge Reed was present at my invitation, partly as

my attorney and otherwise as a friend. As attorney

he came there to advise me and to give me his opin-

ion. He had not at that time been engaged as at-

torney for the prosecution of the suit against the

owners of the Bon Voyage to gain possession of this

disputed piece of ground. He was not engaged in

the prosecution of this case until after, I believe,
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after the suit was filed. I don't believe I made any

arrangement with him except, you know, he was my
general attorney. I had a contract, a yearly contract

with him. He had consulted with me, of course, be-

fore that. I engaged him in that case sometime in

October, I think. He was not acting as my attorney

in respect to that matter before that. I sent for him

to come to this meeting more as a friend. I advised

Densmore to move and Rogers to move on this little

fraction ; that is not in dispute in any manner. First,

Schwarz was only advocating going on the disputed

piece of the Golden Bull claim.

Q. He was advocating going into possession of

the disputed piece against the wishes and protests of

Waskev and Crabtree ?

Mr. BRUNER.—That is objected to because there

is no evidence whatsoever going to prove that any

pretense was ever made by Waskey and Crabtree

and assuming something that is not shown in the evi-

dence.

The COURT.—Objection overruled.

A. I don't know.

I believe that Densmore and Rogers advised that,

but Schwarz didn't say anything. Schwarz was sim-

ply listening while the proposition arose. Densmore

and Rogers were the principal men making the ad-

vice—making the proposition that they will take

forcible possession of the property. I don't remem-

ber that Schwarz said anything about going into pos-

session of the disputed portion of the Golden Bull



98 Otto Halla et al.

(Testimon}^ of Otto Halla.)

claim with or without force. I don't recollect any-

thing about that. Schwarz was a good listener and

he listened when Densmore and Rogers said they will

get a cabin then on Fox Creek, and he asked them

when they will be ready, and they said *Ho-morrow

morning," that ^Sve will have eight hours early to-

morrow morning over there," and they invited Mr.

Schwarz to be present and help them move the cabin

;

Schwarz said, ^^You can hire somebody to go there

with you and help you do that for four dollars a day,

but I will be there somewhere in the neighborhood."

I don't recollect whether Schwarz advocated the go-

ing into possession of the disputed portion with or

without force. Yes, he wanted Rogers and Densmore

to go and take possession of the disputed portion. I

suppose he knew that Waskey and Crabtree were in

full possession of the disputed piece. Yes, I knew it.

Rogers and Densmore were advocating using force

to ge on to the piece and Schwarz w^as listening to

them. He wanted them to take possession of the

property but not to hurt them. I don't know if I

advised they should take forcible possession, but I

was very anxious they should take possession of some

kind. I advised them to go into possession of the

ground, the disputed piece. I don't think Judge

Reed advised against going on there, that it might

lead to trouble and violence. I don't know that he

ever did so.

The date of the acknowledgment of the lease of Mr.

Schwarz was September 24th, 1906. After that I had
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a conversation with Mr. Densmore, in which I asked

him again to go to work on the Golden Bull. He did

not in that conversation tell me that he had attempted

to go into possession of the disputed piece of the

Golden Bull and was prevented from doing so by

Waskey and Crahtree and their men. I never knew

of their attempting to do so. Yes, I told him all right.

This conversation with Densmore took place the next

day. Within two or three days after I went down

to see Mr. Cowden. I told him, ^^Pred, what are you

going to do, w^hat are you going to do next—are you

going to go ahead or what are you going to dol"

And then he says to me, ^^Otto, I can't fight the case.

I can't fight these men. I can't afford to fight these

men. I will give you your lay papers back." I says

to him, ^^Very well, Fred, you give them to Judge

Reed; that will be as well," and that is all that was

said. That took place in the recording office. I don't

think there were any other persons present at the

time. I had no dealings after that with Rogers and

Densmore. I asked Rogers why he didn't wanr to

go on the ground. I believe I had a conversation

after this with Dr. Chambers about the title of the

Bon Voyage. I don't believe I had any with Rogers

and Densmore with Mr. Schwarz present. I don't

think Rogers and Densmore were present at my con-

versation with Dr. Chambers. I never had anv con-

versation with Mr. Rogers and Densmore or any of

the plaintiffs at which Mr. Schwarz was present after

he signed the papers, nor when Mr. Hammer was
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present. I never had a conversation with Mr. Kogers

and Mr. Densmore after September 24th at which

either Mr. Hammer or Mr. Schwarz were present. I

don't think I had any conversation at my house with

Dr. C^^f/mibers at which Mr. Schwarz and Judge

Reed were present. After my talk with Fred Cowden

I did no take any steps to have Judge Reed get these

X)laintiffs to surrender their lease to me in order that

I or my co-defendants might be in a position to bring

an action against the Bon Voyage people. Judge

Reed was never authorized by me to make any efforts

to get these plaintiffs or any of them to surrender

their lease to the Golden Bull claim for a contract for

a lease at the termination of the litigation of the Bon

Voyage people after two years after the termination

of such litigation. I did know of such an offer.

Rogers told me that he could not go upon the ground

of the Golden Bull unless we extended him a lease for

two years more after the two years, for two years

after the litigation was over ; then of course he would

agree to the proposition as before. I said, ^*Why,

that is nonsense," and I did not talk any more to him

about it. That is all I know^ of any such offer being

made to the plaintiffs. Judge Reed never consulted

me concerning any such offer to plaintiffs. I am al-

most sure that he did not. I would not be absolutely

positive, you know, but I am pretty sure that I never

did. As a matter of fact I have had several conversa-

tions with Judge Reed, but there was always the same

talk, just the same as attorney and client, you know,
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might talk something about everything that is coming

up in the case or might come up, usually about such

things, in a general way, but I never had any con-

versation with Judge Reed on this subject whatever.

Of course, you know I would hardly remember all of

the different actions that was talked about that might

be taken or all of the agreements and propositions

of things that was proposed, because, of course, there

was a lot of different talk, you know, in such a case

as this, and I don't recollect any more all the things

that was talked about, what kinds of action might be

taken and the defects and arguments that would come

up naturally, and I would hardly remember of the

different kinds of talk, you knov/. I never author-

ized Judge Eeed in my name to make any such offer,

nor did I ever understand that any such offer had

been made. There might have been such a discussion

between Judge Eeed and myself, but I don't remem-

ber ever talking with him about it. I did not pay

very much attention, if there was anything of that

kind, because I had made different arrangements

with Fred Cowden, and Fred Cowden was the only

fellow I had been dealing with in the premises, and

any request that Rogers made to me I did not pay
very much attention to, because I was doing my busi-

ness with Fred Cowden alonpr about this lease, and
I did not have anything to do with some of them that

were trying to negotiate with me. Of course, all mv
business dealings were with Fred Cowden alone. I

didn't know Rogers and these others in connection
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with this lease and didn't pay much attention to their

connection with it. Yes, I did testify that I had a

conversation when Schwarz signed the lease with

Rogers and Densmore, and that in that conference

Rogers and Densmore were the people who discussed

this proposition with me, and they alone, and that

Mr. Cowden simply came in with the lease and took

it away with him as soon as it was signed. Yes, I

then knew them in this transaction. I certainly was

aware of their connection with the lease. I thought

when Cowden told me he was going to surrender the

lease that was all there was to it, that the lease natur-

all}^ ended there and terminated. It was after this

I met Mr. Rogers in Judge Reed's office. I don't

think the lease was discussed by Rogers and Judge

Reed; he only just said he would go on the ground

and I asked him, ^*Why, you changed your mind about

it, that you didn't want the ground because you had

been advised by A. J. Bruner for you not to go on

the ground unless an extension is got on the lease."

''That is all right," he said. I said, ''That was all

right" or something like that. I don't know if those

were the words. I didn't pay much attention to him

at all or to it. I don't remember whether I told Fred

Cowden all right when he told me he would surrender

the lease. I said nothing so far as I can remember.

I made no objections to his going into possession for

the reasons he gave for not going in ; they were suffi-

cient for me, they were sufficient for him. I did not

tell him they were or were not. After it was sur-
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vended by Fred Cowden that ended it. He told me

his explanations and of course I told him that it was

all right, that it was all right. I don't think I said

another word to Fred Cowden about it. The con-

versation with Dr. Chambers took place sometime in

October. We came to no understanding. The ar-

rangement under consideration at that conference

was that Dr. Chambers was to have a one-third in-

terest in the property and he was to furnish written

testimony, written proof, that the assessment work

for 1903, on the Bon Voyage had not been done. I

believe that was the only conversation that was had

between Dr. Chambers and mvself. I am not sure

about any more of it. That was the sum and sub-

stance, anyway. We never discussed at that confer-

ence that the plaintiffs were to surender the lease and

receive back the contract for a new lease. Mr. Rogers

made that offer in Judge Reed's office. Dr. Cham-

bers was not present. He came in afterwards. What
I meant by saying ^'all right" was if they went back

on the ground that it would be all right, if they went

back on the ground. When the proposition was made

between Judge Reed and Mr. Rogers I didn't say

anything further. I didn't have to. I do not know

whether Judge Reed told the plaintiffs that if they

would surrender the lease according to the proposi-

tion that Rogers made in my presence in Judge

Reed's office, that they would get a contract for a new

lease according to the terms of the proposition. I d

not know that Judge Reed did so tell the plaintiffs,
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or that their proposition would be accepted, or that it

was accepted. Judge Reed told me that he had got

the lease. I don't believe he told me under what cir-

cumstances he got it. As far as I remember I don't

know that he did. I don't believe he talked to me at

all except that he had the paper. I saw the paper be-

cause Fred Cowden had agreed to deliver the lease

to Judge Reed anyway. No, Judge Reed did not tell

me how the lease came into his possession and I did

not ask him any question about it. In December Mr.

Schwarz and I went to Judge Reed's office. Mr.

Hammer was not present. We went there because

I met Mr. Schwarz on the street in December and he

told me '^Where is tha lease—let us go over and get

the lease." I told him that Judge Reed had the lease

for me and he says, *'I want to go and get the lease,"

and I said to him that Judge Reed had got the lease,

that it was all right, but he said to me, *'No, I want

the lease myself ; we had better get the lease into our

own hands." I said, '^AU right, just come over to

Judge Reed's office, although," I says, '^it is just as

good in Judge Reed's hands as in mine, as he is my
general attorney." **A11 right," he sa^^s, ^^all right;

but just let us go over there and we will get that

lease." I told him, ''Why, I am not sure if Judge

Reed is home, but if he is I will tell him to turn the

papers over to me"; so we went over to Judge Reed's

office in the same place that I had had a talk with

Judge Reed about the suit—well, I don't know
whether it was about the suit or not. Mr. Schwarz
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went with me and Judge Reed finall}^ gave the paper

to me. Judge Reed started to read one of these

papers, the release of the lease,I believe it was, and

Sehwarz snatched them out of Judge Reed's hands.

He took it out of his hands. I don't know if he

snatched it out of his hands, but I think that he took

it out of his hands. I think Judge Reed demanded

possession of the paper back. He did not tell us that

the paper was in his hands in escrow. I don't think

at the time he said under what circumstances the

paper came into his hands. I don't think he said

anything about escrow. He said the papers, ^*I have

got those papers in /lat suit," and for that reason

he demanded the papers back of Sehwarz. I don't

remember that he explained how the papers came in-

to his hands. There was quite a scene when Sehwarz

refused to give back the papers. Sehwarz said that

he wanted the lease in his possession, because he could

not trust Judge Reed; that was the sum and sub-

stance of the conversation ; that he didn't trust Judge

Reed. He told me that right in his office. I don't

think there was anything said about a new lease to the

plaintiffs or about their right to have these papers.

I think that Judge Reed, said, ^^If you w^ill give the

papers back to Halla, I will give the lease to Halla,"

and he said, ''AH right," and he gave me back the

release, and I took the lease and the release and we
went out. Judge Reed gave me the lease. I believe

there was something said about that I would put

them in my safe deposit box, as they were very val-
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liable papers. I told Reed that I would do so. Then

we went out into the hall, and out on the stairway

Schwarz asked me to give him the papers, because

the i3apers were better in his hands than in mine, one

way and another, and I told him, ''Well, I will give

you the papers," and then about five minutes after

that I handed him the papers there on the stairway,

both the lease and release. It was a sort of a com-

promise, that it was finally agreed that the papers

should go into my hands to be held until further call.

Schwarz was suspicious that everything was not

right about the wa}^ it was done, and he was suspi-

cious of Judge Reed about something, something else

that he had told me about which I am not now at lib-

erty to say, but it was something else which he was

suspicious about Judge Reed for. He thought that

Judge Reed was standing in with the plaintiffs and

I thought so to. Yes, we went up to get the papers

and while I didn't doubt that Judge Reed was going

to give the papers back, I told Schwarz the}^ were just

as good in Judge Reed's hands as in mine. I didn't

doubt that he would give the papers back at any

time on my demand, and I told Schwarz so, and he

says, ''We had better go down there and get them

right now," and then we went up there, and, of

course, I was astonished that Judge Reed didn 't give

up the papers at my demand, and, of course, that

thing happened. Schwarz said, "Give us our

papers." I don't know if Judge Reed refused, but

finally Schwarz took it out of his hands. That was
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after September 26th, after my conversation with

Cowden. Yes, although Schwarz and I suspected

that Judge Reed was standing in with these plain-

tiffs, I had a conversation with the Judge and took

his directions about our re-entry upon the ground. I

don't think w^e had the papers in our possession at

that time. We got them about the middle of Decem-

ber. We pvit up the hoist out there ; I think it was

about the 10th of December; I am not positive of

that. We got the papers from Judge Reed about the

middle of December; it might have been the same

day. Until that time Judge Reed had been my gen-

eral attorney. He didn't have very much to do about

the case against the Bon Voyage people. He started

the suit. I told him to start the suit, but he never

had anything to do, never was consulted in any man-

ner in the case at all. I turned it over to other coun-

sel. He did not consult with Mr. Schwarz or Mr.

Hammer. I told him the facts about the case. Yes,

I consulted with Judge Reed about bringing suit.

I l)elieve it was about the 10th of October I told him

the facts in the case. I don't think Judge Reed with-

drew" from the case against Waskey and Crabtree on

account of Schwarz 's actions in taking the lease. I

did not discharge him. I would not allow^ him to go

on with the case only in connection with my other

attorneys. I w^ould not allow^ him to take charge, as

T told him. He said to me, ''That is all right, then,

I had better withdraw from the case," so I told him

I would like to have him in connection w^ith the others
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that is, I would like to have him go on and start the

ease. Pie has never withdrawn, and he helped to try

the ease. I don't know why it was that I waited

until Oetober 15th to begin that suit against Prank

Waskey.

Q. You were not waiting to get this release of the

lease from the plaintiffs in this aetion in order to be

into possession and be able to bring that suit?

A. Why, the leasees was to have brought this ease

themselves.

Q. And it was not for that reason at all, was it ?

A. What is thaf?

(Question read.)

A. I didn't have anything to do with the lease

at all. I did not wait for the lease. I had waited

for the lease, to demand it from Judge Beed, be-

cause we commenced the suit.

Q. Didn't you wait to have this lease returned?

A. I don't remember, no, I did not according

to what Judge Reed had told me, because Judge

Reed had spoken to me about the lease and I told

him Cowden was to return it to him because I had

inquired of Judge Reed if he had got the lease.

Q. When did 3^ou inquire?

A. Sometime in October; I am not sure when it

was.

Q. And Schwars went into possession of this

fraction first, did he not? A. Yes, he did.

Q. And did he consult you about going into i30S-

aession of the fraction? A. Yes, he did.
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Q. And you had a conversation with Judge Reed,

also the two of you about his taking possession of

this fraction in order to gain a re-entry upon the

ground ? A. We did.

Q. And he and you were on good terms at that

time—that is, you and Schwarz were*?

A. Yes.

Redirect Examination.

Mr. Schwartz never so far as I know, ever had

any dealings w^hatsoever Avith Judge Reed, other

than the conversation that was had in his office when

he and I were present so far as I know of. The

conversation at my house at which Dr. Chambers

was present was the second conversation. It oc-

curred after Schwarz signed the lease. Mr. Schw^arz

was not there. He was in Nome in his cabin, I su^)-

pose. He was not in my cabin. It was after he

had signed the lease and gone away. This con-

versation w^as between Dr. Chambers and myself

only. Rogers and Densmore were not there. T

don't recollect w^hether Chambers was there while

Schwarz was there. At the meeting the night be-

fore Schwarz signed the lease, Mr. John Webb

came to my house. I remember he came to my
cabin. It was in the evening about 8 o'clock. Mr.

Hammer w^as about to go away and Judge Reed

had left, and just Densmore and Rogers and Mr.

Webb and myself was there alone. Mr. Webb re-

mained in the room with us until he went away.
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He was there simply on a friendly call. I pre-

sirnie Judge Reed got the lease from Cowden. I

Presume this, because of the declaration of Cowden

that he was going to surrender the lease and my in-

structions to Cowden to give it to Judge Reed. I

don't know if there was any quarrel at Judge

Read's office when Schw^arz and I went there to get

the papers; there was simply some angry words.

There was a dispute about it, yes. We told Judge

Reed what we had come for, before we got the papers.

Judge Reed told me that the papers were very valu-

able and I had better put them in a safe deposit.

About five minutes afterwards I handed them to Mr.

Schwarz, immediately after going out of the office.

I suppose they have been in Mr. Schwarz 's posses-

sion since. I never had anything to do with them.

Q. Did Mr. CoAvden ever demand of you that you

give him that agreement that you spoke of for a new

lease ^' A. No.

Q. No, he never did? A. No, he never did.

Q. Or Mr. Rogers? A. No.

Q. Or Mr. Densmore ? A. Nobody.

Q. Or Mr. Loewenherz ?

A. Nobody asked me anything about it.

Q. Did anyone of the plaintiffs demand, to your

knowledge, of either Mr. Schwarz or Mr. Hammer
that the}^ give him the written agreement?

A. No, thev never did.

Q. Not at any time? A. No, no.

Q. Now, when did you get your knowledge first

that there was ever any expectation on their part
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that there would be such an agreement, when did

3^ou ever hear of that '^

A. Well, I believe the expectation of that, well,

they seemed to have, that there was any expectation

of anything of that kind, I believe it was sometime

in January, I believe it was in January, 1907.

(Paper handed to witness.)

Q. Look at that paper and see if you can recog-

nize what it is.

A. I think it is a copy dated on the 31st day of

January or the 1st of February, 1907, of this de-

mand.

Q. Did you know of an}^ such claim being made

by the plaintiffs or any of them being made up to

that time*? A. No, I never did.

Q. Do you know whether Mr. Schwarz had re-

ceived, of 3^our own knowledge, whether Mr. Schwarz

had received any information of anything of this

kind ? A.I never did.

Q. When was it you struck pay on the Golden

Buim

Mr. DALY.—Objected to as incompetent, irrele-

vant and immaterial.

The COURT.—Objection overruled.

A. On about the 16th, the 15th or 16th of Janu-

ary, we found the pay, 1907.

Q. Now, up to the 31st day of January, 1907, did

you have any loiowledge that the plaintiffs, or any

of them, were going to contest your rights to work

the ground, and if so, hoAV did you find it out ?
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A. Densmore came to my house sometime, I be-

lieve, about the 20th of January, after we had got

our shaft down—I believe we had been cribbing,

yes—although I don't remember now any more just

when it was, but Mr. Densmore came to me and told

me, with Mr. ScliAvarz, and he told me: ^'Now, here

is Densmore, and he will give you an explanation of

why we didn't go on the ground," and I said to him,

*'Why, Densmore, why you threw up the lease; you

threw up the workings, and we could not do an}i;hing

we could not do anything because there was nothing

more for us to do in the matter but to go on there

ourselves; we could not let the whole thing drop

through 3^our hands, and what else could we do but

go to work ourselves?" Just like that.

Q. Now, you say that conversation occurred in

your house between yourself and Mr. Densmore in

January?

A. About that time. In January, before the suit

was filed.

Q. Now, as a matter of fact, the suit of Ham-

mer, Halla and Schwarz, against Waskey, Crabtree

and others was commenced by Judge Reed %

A. Yes.

Q. And he has never been discharged from that

case, as I understand you? A. No.

Q. And assisted in the trial of the case through-

out? A. Yes.

Q. And still is, as I understand you, connected

with it?
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A. I don't know if he is or not—if he is, I don't

know—I don't think he is.

Mr. BRUNER.—I think that is all.

Recross-examination.

I believe Judge Reed signed his name as attorney

for Schwarz and Hanuner in that case, but as I un-

derstand, he was my own private attorney, my gen-

eral attorney. I did not authorize him to begin the

suit for Schwarz and Hammer, but I did authorize

him to begin the suit against Waskey and Crabtree.

Instead of bringing it in my name alon^, he began

it also in the name of Schwarz and Hanuner. I veri-

fied the complaint. Yes, I knew he began the suit

in the name of all of us, but I didn't authorize him

so to do. I never gave him any authority to act for

them. Yes, I believe I must have said to Judge Reed

that it was necessary to put their names on, because

I only just knew when he was bringing this suit, and

I just told him that he had better commence a suit,

and I didn't pay any further attention to it, further

than I spoke to him—I recollect speaking to him

and telling him concerning the facts, and I didn't

pay any more attention to it after that. I told Ham-
mer and Schwarz that the suit was filed. They knew

that I was beginning a suit, and they knew that

Judge Reed immediately began the suit in their

names, and I had quite a row over it at one time.

Yes, they knew that Judge was going to begin the

suit in their names.
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Ee-redirect Examination.

Coal came into Nome on the 11th of June, 1906.

About 250 tons of coal came into Nome on the 9tli

of June, and two liundred thousand feet of lumber

came in on the 11th of June, 1906. I learned these

facts at the customs office and got the statistics from

Mr. Garfield; they are on record—250 tons on the

9th of June, on the ^^ Senator " ; 2,700 feet of lumber,

on the 11th day of June, and a half million feet of

lumber came in on the 14th da}^ of June, 226 tons of

coal and 36 tons of coal and 140,000 feet of lumber, on

the 14th day of June.

It is agreed in open court between counsel for the

plaintiffs and defendants that the memorandum pro-

duced by the witness Halla, containing the abstract

of title with regard to the Golden Bull placer min-

ing claim may be received in evidence at this time,

subject to any corrections that may be necessary, if

any are necessary, as the record of the title of the

Golden Bull claim, as traced from the records in the

office of the Recorder of the Cape Nome Recording

District.

Q. Mr. Halla, will you please trace the title from

the memorandum you have ?

A. (Reads:) B. Schwarz located the ground in

June, 1904; B. Schwarz transfers to Otto Halla one-

half interest March 28th, 1905, as recorded in Vol.

150, page 460 ; Otto Halla transfers to Joseph Ham-
mer one-quarter interest, June 4th, 1906, recorded

in 163, page 414; B. Schwarz transfers one-eighth
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interest September 25th, 1906, to Otto Halla, record-

ed in Vol. 1407, page 92; B. Schwarz transfers to

Otto Halla one-eighth interest April 30, 1907, re-

corded in Vol. 172, page 242. That leaves it B.

Schwarz one-quarter interest ; Joseph Hammer, one-

quarter interest ; Otto Halla, one-half interest.

Q. That is the condition of the title at this time ?

A. At the present time, yes, sir.

Re-recross-examination.

I didn't know that the plaintiffs claimed any rights

under the lease until served with that notice which

was served about January 3st, 907, and during that

time I was relying upon Fred Oowden's statement

to me that he had surrendered the lease. No, Fred

Cowden didn't say anything about consulting his

co-owners at all. He told me he was going to give

the papers back; never mentioned anything about

his co-owners. Of course, I didn't pay much atten-

tion to it.

(Paper handed the witness.)

That is the notice that I have been talking about

and is the notice that was served upon me.

(Paper received in evidence and reads as follows :)

[Notice to Defendants to Surrender Property, etc.]

^'Norne, Alaska, January 31, 1907.

To B. Swartz, Otto Halla, Joseph Hammer and T.

M. Reed: ' I'W.Wl

You, and each of you, are hereby requested and

notified to surrender and deliver up to the under-
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signed, the lessee, under the lease from B. Swartz,

Otto Halla and Joseph Hammer, all the possession

which you now have or hold, or any of your gran-

tees have or hold, of, in or to that certain placer min-

ing claim, situate in the Cape Nome Recording Dis-

trict, about three and a half miles from Nome, Alas-

ka, known and called ^^ Golden Bull Mining Claim,"

and you and your grantees are required to vacate

said premises immediately.

You are hereby further required to surrender the

lease of said claim and the release of said lease left

with T. M. Reed upon certain conditions at your re-

quest. Said lease is the lease of said premises from

B. Swartz, Otto Halla and Josepr/ Hammer. The

conditions under which the same were left with your

agent not having been fulfilled by you, and you hav-

ing violated your agreement with respect thereto, we

demand the immediate return of said instruments.

(Signed) GOLDEN BULL MINING CO.

By C. V. LAFARGE,
President.

J. K. WOOD,
A. J. DALY,

Of Attorneys."

Yes, when we went into possession of the Golden

Bull Claim, we went into possession of this fraction

(indicating on the map fraction to the east of the

Bon Voyage). That was about December 10. It

was about December 15th or a little later, when we

went to Judge Reed's office and got the lease. Yes,
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we had our doubts about Judge Reed at that time;

Schwarz especially. At first I did not, and then of

course I did. Mr. Schwarz said *'that Judge Reed is

liable to hurt us with it" ; I think those were his very

words. I got the same opinion myself—I find it is

much safer for us to have the lease in our own pos-

session than in anybody else's. No, C'owden has

never came in and claimed any of this ground, not

within the lines of his lease. My attorney gave the

lease back to me. My only intention was to get pos-

session of the property. I did not know that

Schwarz was going to take the papers away from

Judge Reed. I don't know what objection Schwarz

made to having Judge Reed keep possession of the

papers. If I remember right, he said the papers

belong to Otto Halla; that is all I can remember.

Judge Reed finally gave the papers to me to 'put in

the safe deposit box; that is what he told me. No,

I did not put them in the safe deposit box ; he said

to me they were very valuable papers and that I had

better put them in the safe deposit box. I believe

the papers were valuable. HowcA^er, after I had

passed out of the office I immediately turned the pa-

pers over to Schwarz.

B. SCHWARZ, a witness, one of the defendants,

being first duly sworn, testified as follows:

My name is B. Schwarz; residence, Nome, Alaska;

occupation, a miner. Have been in Nome since 1899,

mining most of the time. I am one of the defend-

ants in this action. I know Mr. Hammer and Mr.
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Halla. I don't know all the persons named as part-

ners of the Golden Bull Mining Company. I know

Mr. Cowden, Mr. Rogers, Mr. Densmore. I think I

know Mr. Loewenherz. I know him simply by sight.

I believe he is one of the owners of the Golden Bull

Mining Company. Yes, I am one of the owners of

the Golden Bull Mining claim. I do not know the

circumstances under which Mr. Halla signed my
name to the lease by Mr. F. R. Cowden. Nobody

had any authority to sign it for me. During the win-

ter of 1905-06 I was in Death Valley, California ; re-

turned to Alaska the 4th of July, 1906. I think I

heard of the lease made of this property the same

day I arrived in Nome. I first talked with Mr,

Halla about it. I did not agree or consent to the

making of the lease that had been made by Mr. Halla.

The next talk in regard to the lease, I think, was

with Mr. Cowden. It was immediately after, a day

or two later.

Q. Tell us all your conversation with Mr. Cow-

den.

A. I happened to be in the recorder's office for

some papers. Mr. Cowden came up to me and he

said Halla had made a lease, or he had got a lease

from Mr. Halla, and that he would like for me to

sign the lease. I asked him, I says to him, '*Why,

did you go off the claim "?" He commenced to tell

me about he has permission from Mr. Halla to go

off the claim, and for an excuse he said there was no

lumber or coal anywhere in the country and for that

reason they had to discontinue work. I said to him,
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^^You can get all the lumber and coal you want";

then he told me, he says then he don't want to be

mixed up in litigation without we find out first where

we are at and what you are going to do. He used

those words two or three times; that he wanted to

find out what we are going to do. Well, I told him,

^'You will find out what I am going to do all right,

leaving the claim without permission. I did not

make any lease and you are probably going to run

us into litigation from your actions," but he says

that he don 't expect an}^ litigation about that, for the

ground at all, and he says to me then, ^^I am just on

the way now fixing up matters. I have behind me
men that I know who I am dealing with and they are

putting up the mone}^ for me. They are pretty good

friends of mine, all of them." So then he came

around from behind the counter in the Recorder's

Office, and began talking to me there, and he said

that everything would be fixed up all right and

that all they want now is for you to put down your

signature to this lease, and he handed m the paper

for me to put my signature on it. I said to him, I

asked him, ^^Do you think, Mr. Cowden, do 3^ou

think I am going to put down my name to that lease

under the circumstances, the way 3^ou have left the

claim now?" I sa3^s, ^^That paper is worthless, be-

cause Mr. Halla has no authority to sign my name

as he tells me he told you at the time, that he had

no authority and you were willing to take the

chances. Now," I says, ^^in order to signify that

you are really going to work on the claim," I says,
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**you go on and go to work and then I will see what

I will do." And he sa3^s that he has got the matter

pretty well in hand^ now, because a ^^good friend of

mine," he says, *^a few days ago came in here and he

told me that he is going to furnish me absolutely in-

dependent proof that Mr. Whittren did not do the

work for the year 1903, that he never was on the

ground after he staked it on New Year's, that he

never did any work on it after Mr. Whittren staked

it on New Year's 1901, that he never did anything

after he made his location on the 25th of December,

1901, now he says, ^'I am going to have absolute

proof that I can furnish you absolute proof, and

that will be great help to you in your lawsuit.
'

' And
he always came back to the signing of the lease, and

always asked me again, if I am going to sign the

lease. I told him, ^*I want them to proceed in this

matter," for him to go on the claim, and to be on the

claim in possession, because his being on the claim

might prevent other fellows jumping the claim and

getting us in trouble with somebody else.

Q. Now, at that time was there anybod.y work-

ing or in possession or claiming any portion of the

Golden Bull claim "?

A. There was not anybody there. I have been

out there the day before, I think, the day before I

spoke to Mr. Oowden, on the claim.

Q. Go ahead and state anything more that was

said in that conversation.

A. He told me, ^*You sign the lease, and after

you sign the lease, we will commence making prepa-
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rations and go on the claim." I asked him, I said,

**I don't think they are making any preparations at

all. I don't think \X\ey have any right to leave the

property alone, and I would prefer they would go

onto the property first." He said, ^'I don't think

if I can state from memory everything that was

said," but I told him, ''What I w^ant you to do now

is, go first into possession of the claim, go and take

immediate ]30ssession of the claim first," and then I

will talk with him about the lease. Then I told him,

''You can come and make arrangements with me."

Then he told mo, "Your partners have signed the

lease, and I don't see why you don't sign the lease

now, because so long as you don't sign the lease, we

haven't got any lease." I said to him, "You have

got my word that I am going to sign the lease; if

you go on and take possession and go to work on the

claim." He said, "No, he wanted me to sign the

lease first; why not sign the lease nov;?" I asked

him, I said, "You want me to trust you, but you

don't want to trust me." I says, "You want me to

trust you but you don't want to trust me," and then

Mr. Cowden says, "We haven't got any lease now,

under the circumstances, except you put your signa-

ture to the lease, and we won't do anj^thing under

the lease except you do that first," and then I told

him, "I don't care whether 3"ou get a lease or not

now. I will not sign the lease." I have been to

that same place a numl^er of times now for papers

and he has always asked me.
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A. I think at one time Mr. Halla was along with

me.

Q. Do you remember how long that was after you

returned to Nome'?

A. Only a few days after that, I think.

Q. Now, what occurred at that conversation "?

A. Well, it was to the effect, practically the same.

Mr. DALY.—We object to this unless it is con-

fined to something connected with the issues.

Q. Was your conversation with Mr. Cowden with

reference to the lease of the Golden Bull claim?

A. With regard to the lease.

Q. Yes.

A. Yes. He asked me whether would sign it now

or not. I told him I would not except he would go on

the ground first and he refused to do that, and I told

him, '^What ground will I have if I sign the lease

that you will go on the ground? What ground I

will have ? If you go on the ground I want to know

tvhsit you will go on the ground and will not leave it.

If I sign the lease first I don't know that you will

go on the ground and then leave it, and you will en-

danger the claim and I won't sign the lease until I

know you are on the ground first and working the

claim." And that was all of it, I believe at that

time, that Mr. Halla was present. Well, I went to

the office again a number of times right along and

I saw Mr. Cowden there in the office, but I was there

for the purpose of looking up other records after

that at least a number of times within the following

two weeks or more, and every time I came in Mr.
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Cowden approached me about the lease. Sometimes

he came after the lease and handed it to me, and

said, ^^Now, Schwarz, don't you want to sign the

lease?'' and sometimes he handed me a copy of the

lease and asked me if I am not going to sign the lease,

and I always told him when he asked me if I am
not going to sign a copy of the lease, I always told

him, ^^You didn't conform to the conditions of the

lease that you were to take immediate possession of

the claim and continue working the claim,
'

' and Cow^-

den's excuse was there was no lumber and coal and

that he had Halla's permission to go off the claim,

that it would be satisfactory to him. I said to him,

^'You didn't get my permission nor Joseph Ham-
mer's permission, and now," I said, ^^you want me

to sign the lease," so I told him I didn't want to

sign it ^'before you go on the claim," I said, and T

always told that he has got to go on the claim and

go to work and conform to the conditions of the

lease and then I will talk to him about signing the

lease, because I told him by his going off the claim

we may be going to have a suit about it, and I said

to him, ^^ There is no use coming to me about this

lease any more now, because I have told you I am
not going to sign the lease, and that is all there is

about it, unless you go on the ground and stay there,

first." He said that they had their preparations all

made to go out there again, but they wanted me to

put my signature to the lease first. I think that was

all we spoke of it that day. This always was the

sum and substance of the conversations. About ten
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times Mr. Cowden asked me to sign the lease, and I

always told him that I am not going to sign it *' ex-

cept you go on first.
'

' He came and talked with me

the last time I believe, or one of the few last times

that I have seen Mr. Cowden was one time I was

going into the recorder's office to loo'k up some pa-

pers, it was sometime after that, and he came along-

side of me and laid a copy one side of me on the

counter and was talking to me and he says, ^^Whit-

tren claims a lease—he claims a breach of the lease

;

Whittren claims som.e breach of the lease," and T

says, ^^I have got nothing to do with Mr. Whittren,

1 have enough to do to attend to my own trial."

This conversation with Whittren was a few weeks

later. The question of the lease was the only mat-

ter under consideration in that conversation. No

other subject was discussed at all between Mr. Cow-

den and myself except the lease. I believe it was

shortly before the first of December that I first un-

derstood that Waskey and Crabtree had gone to

work on the Golden Bull, the latter part of August

or the first of September. I did not have any talk

with Mr. Rogers or Mr. Densmore or any of the

plaintiffs at the time Waskey and Crabtree went

into possession. I .don't know anything about the

Golden Bull Mining Compan3^ Mr. Cowden has

never said anything to me about it. Up to Septem-

ber, 1906, I had no talk with anyone else of the

Golden Bull Mining Company except Mr. Cowden.

1 had a conversation with Mr. Densmore shortly
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after the first of September. I believe about two

weeks after that.

A. I had a conversation with Mr. Cowden about

the same time. I talked with Mr. Cowden about the

1st of September. I think I met him somewhere

around there about opposite the recorder's office,

somewheres just beyond the old recorder's office.

Not the new^ one. I saw Mr. Cowden—I passed up
there one night, I believe it was about eleven o'clock.

1 saw^ Mr. Cowden in there working. I know he

was in there quite late, and I looked through the

wdndow, and he recognized me and he tapped on

the window or motioned to me, and put up his hand

and came to the door and opened it and said to me,

''1 w^ant to see you." I felt kind of ticklish

—

Mr. BRUNEE.—iSTever mind about that now. Go

ahead with the conversation and what occurred.

A. All right. I went up to the office door. He
opened the door. He opened the outside door, the

inside door ^vas not closed at all, but he opened the

door and I came inside; he offered me a chair, and

I sat down. I sat dow^n outside and he sat down

alongside of me and he told me that he had got some

knowledge about our claim and he wanted to talk to

me about the lease. '^I had been thinking about the

lease for the last two days, and wdthin the last few

days I have about come to arrangements that we

will do as you wdsh us to do ; that w^e wall go on the

claim as soon as we can get ready, if you will sign

the lease; w^e will get ready at once and go on the
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claim." I said, ^^How soon will that be—how soon

will you go on the claim?'' He said, "We can get

ready and go in a couple of days at the latest, possi-

bly by to-morrow; anyway we will get there in a

very few days, two days at the latest." So I says to

him, ^*Mr. Cowden, there is still another matter that

we have got to talk over now." I said, ^^ There is

another experience we are about to have." I said

there is another lawsuit coming up, another one that

Avas not commenced last spring yet, on account of

your going off the claim, and" I said, ^^Who will

stand now the expense of that suit?" Then Mr.

Cowden got a little angry, and he said it was abso-

lutely unheard of for me to expect them to stand

any of the expenses of the suit. ^^Well," I says,

*'if you had gone on and complied with your lease,"

I said, ^^ because if you were working the claim as

you had agreed to do," I said, ^^ because I am onty a

partner in the claim, the others OAvn three-quarters

of the claim and I own only a quarter and," I says,

''if you are not willing to stand your share," I says,

''I think if you people will come in and stand your

share of the expenses of that suit," I said, ''because

if the claim is worked, three-quarters of it will go

to you anyway, and if we go ahead and pay the ex-

penses of the suit, w^e will not get anything, and I

don't see how you could expect us to go ahead and

pay all the expenses," I said, "for instance," I said,

"if we win the suit, if we have paid all the expenses,

we don't get anything out of the claim; for instance,

the cost of the lawsuit will consume a quarter of it,
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and that is all we own in the claim—that is all the

owners of the claim own in the output an^yhow, so

I don't see how you can expect us, if you don't take

care of the suit"; so, after we talked about it there

for quite a while he said, ^^As far as the expense is

concerned, we will stand our proportions toj^ether

out of the claim." ''Well," I said, ''you will get

three-fourths, and I will only get an eighth, and, if

we go ahead anid fight the suit, it will only be for the

benefit of you people." He says that they will go

in and help fight the suit and will giA^e us all the

facts and assistance, but I said to him, "It takes

money to go to law on," and I said, "I don't see how

you can expect us to pay all the expenses when you

get three-fourths and we only get one-fourth to be

divided with the three of us." So I says, "I don't

see how we can continue under the conditions of the

lease the way it is now." I says, "It don't seem

right; it don't seem enough." Cowden was very

downcast, and I felt very sorry for him. I told him

then, "Now, here Cowden, you have got no lease from

me. I don't know what Halla will do, but I cer-

tainl}^ intend to go in and work the claim myself. I

am going to go into possession of the claim. I have

already got arrangements made that I will go in pos-

session m.yself and go onto the portion of the claim,

the little fraction in there that is not in dispute.

You had better give up all notions of this lease be-

cause I am going to go in possession of the claim my-

self and open it up and if I can get a shaft down, I

can get onto the other portion of the claim very easy.
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AVhat I have been trying to get you to do all the

time." Anyway, I got up and was going outside.

Cowden got up and followed me to the door to open

the door for me. The door w^as closed, the door

right inside was closed. He opened the door and he

turned himself around, and Cowden was very down-

cast, and I believe that is one of the reasons I signed

her afterwards. I told him I would see him again

the next day.

Q. Now, you say you had a conversation with

Densmore; how long was it after this conversation

with Cowden that vour conversation with Densmore

occurred ?

A. I believe that it was on the 20th of September,

right in the cabin.

Q. In your cabin ? A. Yes.

Q. Was Densmore there"? A. Yes.

Q. Any one else besides you two?

A. Densmore and myself; that is all that was

there.

Q. Do you remember whether you had an ap-

pointment, or whether Mr. Densmore came on his

own invitation to your cabin ?

A. He came on his own invitation.

Q. What occurred on that conversation?

A. I didn't know the gentleman at all. He came

inside and introduced himself as Densmore. He
saj's: ''Are you the gentleman Avho is going to sink

a shaft on the ground?" I says to him, ''I am the

gentleman, but I don't know what that is to you,"
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I says. I said I am going to open the ground up

and develop it and go after the gold. ^^Well/' he

says, ^'I tell you there are many things to be spoke

about." I said: ^^Why do you come for me'?" I

says, ^^Tell me the reason why you are coming after

me again, after going off and placing the ground in

an adverse position to its real owners." I says, ^'It

looks to me like you had sold us out." I says, ^^It

don't make any difference to you what I am going

to do on the claim." I says, **It looks to me as if

you had sold us out and gone off the claim." I said,

"1 understand you have sold out our camp." Well,

he said, ^^We can buy new material, in fact we would

have nothing to do with the old, anyway, because it

is too small.
'

' I said,
'

'Why did you go off the claim *?

Why did you leave the claim in the hands of the

other people'?" He says, *'Well, I will tell you."

He says, ^* There is a good many things to be talked

of between us before we can go on the claim. There

are a good many things we were not able to do out

there on the claim with that outfit." He says, ^^I

put in my labor and worked hard upon the claim,

and I discovered gold upon the claim,
'

' and he says,

"1 would be on there working right now, if it was

not that these people that are backing me with money

absolutely refuse to put up another cent, so what

could I do ? I could not go on working," he says, ^^ be-

cause they have brought another outfit out there now

and are living on the claim '

'
; but he says,

'

' I went

out there myself and worked and found the pay,
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and now Mr. Eadie has gone out there, and he holds

possession of the claim." He says, ^'I don't want

to take the chances of going out there and getting

mixed up with those fellows." He says, "1 have

been mixed up enough in Nome, and at this time I

am not able to go out there and work myself with-

out they advance me more money"; and then he

commenced to talk about the lease. He says to me

:

^^Now, Mr. Schwarz, you have been accusing me of

selling out bec^(ase I have sold the little boiler to

Waskey," and he says that at the time that ^'Was-

key is not working on the ground that belongs to the

Golden Bull; that he is Avorking on the part in the

shaft on the Bon Voyage," he said, and he said,

^^Mr. Schwarz, that ground is A^ery good ground,

and I have put my labor on there, and I have not got

a dollar pay, but I would do anything most ; I will

do anything, most anything, if you will give us a

lease now." I asked him, ^^Will you go on the

ground*?" I says, **The lease is of no value if you

do not go on the claim and work it." He says, '^We

will go on there to-day ; we will move right on there

to-day"; so I told him Densmore—then I started

to talk to him about the matter of the lawsuit.

^* There is no use for us to talk any more about this

matter, because I have considered the matter very

thoroughly, and I have made up my mind, and to

sign that lease for you is something I will never do,

and there is no need for you to talk any more to me
about the subject." Densmore got very angry. He
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got up and commenced to walk to the door. He used

very angry language. Then he sat down again and

he says, ^^What have I got now for staying on the

claim and working there for such a long time, and I

have never got a cent for it after I have stuck to the

claim and gone ahead and discovered gold? What

am I going to get for all my work'?"
,
So I said to

him then, after he had talked a good deal there, ^^I'U

tell you, Densmore, what I will do; if you will go

out and stick to the claim, if you will go out there

early to-morrow, I will be out there just as early as

you are. I will be close around somewhere, if you

will go out there and go to work on the claim ; I '11

tell you, Densmore, what I will do—I will sign the

lease." He told me before that, ^'If you don't sign

the lease and give me the claim to work now, I don't

know what I am going to do," and so I told him

^^That if you will go out on the claim and be there

early to-morrow morning, I will sign the lease. I

will give you one more chance."

Mr. DALEY.—Now, I move that all of this con-

versation be stricken out that occurred prior to Mr.

Schwarz 's signing the lease, because, according to

his own testimony, with full knowledge of all the

facts which he has reiterated here, he afterwards

signed the lease.

(Argument.)

The COURiT.—Motion overruled.

A. (Continued.) Densmore was going outside,

but he hadn't got outside the door yet, but he was
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continuing to talk to me about signing the lease, and

about what he will do if I will sign the lease, and I

told him then, ^^I understand that lawsuit has been

filed against me." I told him, ^'I am ready; file

your suit any time you want to," then I says to him,

^^Now, you come in and close the door now," and I

says, ^^Now, you sit dow^n there and we will talk

this matter over." I said—I began to get a little

kind of aggravated myself, and I said to him, *^You

come in and close the door now and sit down in a

chair," and he came in and said he would tell me

now about his story. I said to him, *'Now, you have

told me all about your story, and I am going to tell

you my story." So he came in, and after he sat

down in a chair, I stood alongside on a kind of a

table, and I commenced my story. I told him where

I had been going. I told him I had written Halla

the fall before that I had written before to Halla,

and told him that I was,coming into the country that

summer to represent some claims, and that I intend-

ed to go and live out on the Golden Bull and sink a

shaft there, and that I had left him to take care of

the claim, and I said, ^'Densmore, what do I find

when I come into the countiy'? I find that Halla

has given a lay to your people, and I find that your

people was proposing to sell us out, the way it looked

to me. Now, I want you to know that of course Otto

Halla had no right to sign my name to that lease."

I said, ^*Now, I would have nothing to do with any

lease of any such character," and there was a w^hole
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lot of such language, all about their going off by their

actions in connection with this lease, and I suppose

that these other persons think I do not know about

what they have been doing on the claim in my ab-

sence, and for that reason it is hard for me to go on

and make another mistake by putting such people

in possession that don't deserve trust. I says, ^'I

don't know now who I am going to trust." I said,

**I suppose you do not know that I know of the go-

ings on in my absence." Then Densmore told me
that all that he said I could absolutely depend upon.

I said to him, ^^ Could you blame me—would you not

do just the same if you were in my position "?" And

he said that he didn't know that he would, but he

said he could not advise the company that he was

in with to go on and do anything more unless we

could arrive at some sort of agreement that I would

give them a lease now; he said, ^^ Suppose that we

go onto the claim now, and we still spend more money

on the claim, and I still ]3ut in more work on the

claim, and then perhaps there would be trouble, and

we won't get the claim yet." I said to him, I said:

*' Densmore, I am going to stick to the same to-day

what I have said all the time; right here together

you might just as well understand, I have made up

my mind that I am not going to sign that lease,
'

' and

then Densmore said, and he started to go out of the

door again, and got almost to the door, when he said,

** Well, at least, if you will not give me a lease, I want

you to give me your promise that you will not give
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a lease to anybody else; in that case, maybe I can

prove to you that we mean all right, and I can p^^r-

suade the others to do as you want us to do, and he

said, ^*If you will promise me that you will not givr

a lease to anybody else, if you will give me some sort

of a promise, so that I shall get something for my
work sometime." So I said to him: *^0h, well, I

will promise you that all right, because," I said, "\i

anybody works that claim, I am going to work it my-

self, and," I said, ^*then I will give you the promise

that if anybody gets a lease on the ground, if there

is any lease given on the ground, you will have the

first show." Densmore went out of my place, and

he was very friendly at the time he went outside.

We didn't say anything else, and I have not seen any-

body up, I believe, three or four days

—

Q. ( Interrupting. ) When did you first hear that

there was such a claim known as the ^^Deer Lodge

claim" after your arrival in Nome in 1906?

A. First,, in the early spring, when I came in.

Q. You don't mean the 4th of July, do you?

A. Well, yes, that was when I first knew of that

claim, when I first came in.

Q. Well, that was in the summer?

A. Well, in the summer.

Q. Now, when was the next time you met Mr.

Cowden after Mr. Densmore had been at your cabin

—I believe you fixed that date as about the 20th of

September?

A. The 20th of September, I believe. The next

time I saw them was two or three days later. I didn't
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see them, I believe, I think it was the 23cl. The 23cl

of September, some time in the afternoon I met Mr.

Rogers and Mr. Cowden as they were coming in.

Q. Mr. Who?
A. Mr. Rogers, of the Northwestern.

Q. How did you come to talk with them, where

did you talk with them ?

A. Mr. Halla had come to my house that same

day.

Q. Never mind what Mr. Halla told you.

A. All right. How did I come to talk with Mr.

Rogers "?

Q. Did Rogers come to you ?

A. Mr. Halla took me to him.

Q. Halla took you up to Mr. Rogers, where ?

A. At the Northwestern. Rogers came outside,

and he commenced this way: '^Now, Schwarz, I

have got money in this ground. I have put up my
money in this ground; we have spent fifteen hun-

dred dollars, and I would not raise one finger; 1

would only keep my hands clear of the entire affair

if it wasn't that I have put my money into it; but

naturally I want to go on with it now, because I want

to get my money back." I told him that I thought

it would be very easy for him to make arrangements

about that. He didn't doubt anything else, he said,

but that it would be very quick to get their money

out if they would onl}^^ get a chance to start to work,

but he said that things were in such a condition that

there were two or three different interests then come
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up in the ground, he said, on the start it was entirely

different, but now that there were several other in-

terests mixed up with them in the ground, and he

commenced then to talk entirely different to me. He
said: ^^Schwarz, I have been talking with Mr. Halla

here about that proposition that the other people

made—^Cowden—and we have come to the agree-

ment, that in case you are willing to sign the lease,

we will do all you want us to do. We will go out on

the claim the next day ; if you sign it to-day, we will

be ready to start out there early to-morrow morn-

ing; we will pay half the expenses of the lawsuit,

that ism^, the company, and this location of the

ground, which we made, we will give you a quitclaim

deed for it, where it conflicts with your claim, and

besides that, we will do anything in our power to as-

sist you in fighting the lawsuit, and what we have as-

certained and are ready to do. Dr. Chambers has

told me that he will furnish evidence, absolute evi-

dence, that will defeat the other parties." I told

Mr. Chambers—I told Mr. Rogers, *' There is a good

deal more to that proposition, and I will have to

consider it well, and I will let you know." He says,

^^You might just as well sign it and then we will

know just where we are at, or," he said, ^'I think

it would be a better plan if we should have an en-

tirely new lease, the same as this old one." He said,

*^We will have to go to work and fix up an entirely

new lease, just the same as the old one, but that we

will insert the conditions which I have just made



vs. F. R. Cowden et al. 137

(Testimony of B. Schwarz.)

now into the new lease." I said, ^'If you do that I

think I will sign it; but I wall let you know, and

we will put in there a certain that we shall mention.

Mr. Rogers says he thinks that will be all right, only

he thinks that the old lease is all right as it is now.

Q. What date did you say that w^as—the 23d ^

A. That was the 23d.

Q. Was it the 23d or the 24th?

A. That was the 23d. It was the 24th, the after-

noon of the 24th that the lease was signed.

Q. Were you in Mr. Halla's house on more than

one occasion in connection with this lease *?

A. Only one time.

Q. Only one time on the 24th of September?

A. On the 24th of September, only one time.

Q. That is the date that has been agreed upon as

the date that you signed the lease ?

A. Well, ves.

Q. Wlien did you go up there that evening ?

A. I went up that evening; I l^elieve it w^as eight

o 'clock.

Q. Who was there ?

A, In the start there was Rogers and Mr. Dens-

more and Halla. Reed, I believe, came in a little

later, a few minutes later, and after that time, a few

minutes after tha??, I believe, Mr. Cowden came in.

Q. What was said by any of the parties there with

reference to your signing the lease ?

A. Mr. Cowden came in and thev were all talking^

about their plans. They said they would go ou to-
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morrow morning. Densmore had a cabin, which was

right close by there, he said, not very far from the

claim, and he said it would onh^ take about twenty

minutes to move the cabin on the ground, then they

commenced to talk about their attorney. I proposed

A. J. Bruner. I told the gentlemen that A. J. Bru-

ner had handled a case for me before, and I would

like to have him, and Mr. Rogers says, ^^That is the

very attorney I have been thinking of myself," and

I said, ^^I will go and see Mr. Bruner—Mr. A. J.

Bruner—as soon as this lease is signed." Mr. Rog-

ers says, ^^I will see him, too," or he sa3^s, ^'I will

go and see him because I know the gentleman very

well, and he is a very good friend of mine. We
have gone through a good many storms together."

About that time Mr. Oowden came in. Mr. Cowden

took the paper out of his pocket, and he says, ^'I

understand Schwarz you are ready to sign the lease,"

and I took the lease and looked at it, and I said

that I didn't if I would sign this lease because I

was supposed to to have a new lease because he

wanted to have new and different conditions. Well,

he said there was exactl}^ the same conditions

—

exactly the same conditions that would make it pos-

sible for us to work that lease, the same kind of

conditions, he says, ^^and besides, you possibly are

going to have a lawsuit on your hands," and then

they began to talk over the trial, and, after talk-

ing over the trial, then they traveled back again to

the lease, and Judge Reed suggested that it would
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be a simple thing to make a separate agreement, and

he asked me what kind of an agreement I wanted,

and I told him that I had in mind a paper very-

much like that one only that I w^anted it worded a

little more definite about what the other people were

to do, and I said, ^4f you people wall sign right here,

now, another and different agreement which is satis-

factory to me, I will sign the lease to go on mining

so that I will get some rights, and you will agree

to do the things we have talked over here to-night."

I said ^^All right, that will be satisfactory and I will

sign the lease." Mr. Cowden took the lease out of

his pocket and stepped to one side, and Mr. Halla

stood over to one side a few minutes and talked

about a few things, they wanted to ask about the way

it is, talking about other matters, then he went

outside, excused himself, said, ''Gentlemen, I have

not got the time to stay here any longer, I have work

to do in the office." I know Mr. Rogers was sitting

alongside of me when I signed the lease, and T

sat along by Mr. Rogers, of the Northwestern Com-

pany, and he said, ''Mr. Chambers—Dr. Chambers

will be up here presently. I I have sent for him."

Dr. Chambers was not present at the time I signed

the lease, but I was there when Dr. Chambers

came in, I believe, later on—yes, after talking it

over and after saying they will go out on the claim

Rogers and Densmore would go early to-morrow

morning and so on, I says, "Densmore"—Densmore

is the man that I done most of my talking with about
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the operation of the claim. I says to him, ^^What

piece of the claim are you going to go on?" He
says, **We want to go on as near as possible to the

northern line of the claim." He says, ^^As close

as possible to Waskey's boiler-house." He says,

'^Of course, we don't expect any trouble after we

get on there." He says, ^*I will tell you, we don't

expect to have any trouble, but if we do have any

trouble, I wish that you would be present—for that

reason I want 3^ou to be present when we move

the house on." ^'He said, ^'It won't ake us more

than twentv minutes to move the house on." I

said, '^Densmore, why don't you hire people—you

can hire people for five dollars a day. I don't

want to help to move your house
;
you can pay men

anyhow
;
you can pay men and you will have to have

men anyhow, so it will be just as well if you hire

your men to help you move your house on. I don't

want to give you anything for nothing, and for that

reason 3^ou needn't depend on me to move your

house ; a^ou can hire men to do that, but you can de-

pend upon it I will be somewheres in that neighbor-

hood." And so. Dr. Chambers was there after-

wards; Dr. Chambers was there in the cabin, he and

Eogers and also Densmore and Halla.

I never saw Lowenherz there. Judge Reed was

there when Chambers came in. Mr. Rogei's and Mr.

Densmore were talking about a connection with

Chambers and how Chambers was going to come

in with us in the case, and with regards to certain
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letters he expected to exhibit to Rogers. Rogers and

Densmore said they were going out on the claim the

next day. I told them I would be somewhere close

by in that neighborhood and then I believe the meet-

ing was over.

I saw Densmore about nine or ten o'clock the next

day. ^*Well," I said, ^'Densmore"—I was coming

in from the claim—I says, ^'Have you been out there

yet?" He said, *^They were going to wait awhile;

we will go out this afternoon." I said, ^'What is

the trouble you are not out there on the claim?" He
says, ^^Cowden wants him to wait," or ** Rogers wants

him to wait awhile," and so I meet Mr. Densmore a

number of times after that during the day, and I

always asked him, ^^When is he going to go onto the

claim?" and he always gave me the same excuse,

^Svaiting for Rogers" or ^^ Rogers told him to wait."

I don't know whether it was the same day or the day

following I met Mr. Rogers at Barracks Square,

right opposite where next there to Goggin's store,

and I went up to him and confronted him, ^^Why

those people don't go on the claim, why they didn't

go out on time as they have agreed?" I wanted to

find out the reason for it, and I went up to him and

stopped him and asked him, I asked Rogers, I said,

*^ Rogers, why is if you didn't go out on the claim?"

He says, ^^We didn't go out on the claim, Schwarz;

we are not going at all." I told him, *'If I know,

Rogers, you are not going to go out on the claim, not

going to move your house and your outfit on and go
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to work on the claim, I would not have signed the

lease—I have not signed the lease if I know you are

not going to keep your word, and I am sorry now I

ever have let myself sign that lease." I repeat that

to him, two or three times, because I was very sore

about it, that they have not kept their word about

going on to the claim early that same day. So he

says, he told me, ^* Schwarz, I have changed my mind

since yesterday." He said, ^*I have thought it all

out, and I have changed my mind; you have got a

suit now against Waskey, and you have sued Was-

key, and we don't know how long that suit will take,

and our lay will have to be extended," he says. I

said, **Mr. Rogers, 3^our lay will not be changed; if

you have changed your mind, very good. If you

don't want to work the claim, all right; I will go there

myself. '

' He said,
'

' All right
;
go ahead—go ahead, '

'

and he commenced to be very angry, and he com-

menced to walk away from me, and I called after him,

and I says to him that I will have nothing to do

any more with him under that lease.

I believe I saw Halla give Densmore a plat show-

ing the Golden Bull Fraction. Yes, there was con-

versation in reference to the fraction.

We were all talking there, that is, we asked Dens-

more what portion of the claim he is going to go on,

and he said he would go as near as possible to this

line (indicating on map), and I says to him, I told

him, **Do you want—that they would expect to find

trouble. **0f course," I says to him, ^4t will be
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worse for you to go there than on any other half of

the claim, because/' I says, '^if you will go on the

other half of the claim, on the upper half and above

there where there will be both sides of you in litiga-

tion, but if you will go on this portion of the claims,

you will be between sides of the ground which is out

of dispute," but Densmore didn't intend to do any-

thing at that time at all.

I had no conversation with Rogers after the con-

versation on Barracks Square. Oh, I had at least

one more—I had—I had two after that ; I was look-

ing for Rogers for sometime because I want to have

the lease back from him. I met Rogers—I met Rog-

ers a number of times—I believe it was the day be-

fore I met him a number of times, but he never

wanted to talk to me ; every time I tried to approc^^h

him, either he went on the other side of the street,

or said he had not time to talk to me any more, or

would not meet him—get out of the way some way,

but at last I met him—he was walking towards town

and I was coming from the direction of Hogan's

Alley. I saw Rogers and Densmore appacahing

—

I mean I saw just Rogers approcahing, and I hurried

up and I called out after him. I said, ^'Now, here,

Rogers ; what are you going to do ? You have to do

something?" He said, ^*Now, Schwarz, I am not

going to do anything; I can't get the others to do

anything, and I can't do everything alone," he says:

and ^^they w^on't do anything or agree to do any-

thing." I said right there then, ^'Rogers, that is the
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reason I want my lease back; when I signed the

lease you agreed to do everything according to our

agreement, and now, if you are not going to do any-

thing, I want the lease back. If you are not going

to go on the ground I am going on the ground and

work it myself; if you will not attempt to do any-

thing, very well," and he stated the whole conversa-

tion they had in considering the matter, and he said

the others would not do anything, and '^further, you

can have back the lease." Well, I told him, I said,

*'Give it back to me right now; I will go along with

you now, '

' I said.

Itogers said he had been taking legal advice. This

was before he said he had talked with A. J. Bruner

and A. J. Bruner told him that he would not advise

to go on with such a lease, and that they would expect

tiic lease to be extended, because the suit might last

a Jong time, might last longer than the lease, and I

told him that there would not be any changes made.

1 told him, ''All right; then I will go on the claim.

I will go on the claim myself." He said, ''Go

ahead." That is, I believe the same conversation I

repeated before.

Q. L>id you have a talk about that time with

Mr. Cowdent

A. Well, I think it was the afternoon after I

had this conversation with Mr. Kogers I happened

to go into the Miners & Merchants Bank, and I met

in there Mr. Rogers again

—

Q. With Rogers?
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A. I am not through yet—just excuse me—he

commenced—Rogers went into the bank and I went

in after him, and he commenced trying to bring up

some other things in connection with this ground, and

got very angry

—

Q. Was this in connection with this same conver-

sation in Barracks Square?

A. Yes, we went in to the Miners' and Merchants

Bank, and by that time I commenced to speak pretty

derogatory m3^self. I commenced to blame them

with unfair dealings. I told him that they were deal-

ing crooked with me ; that they had got my signature

through fraud, and he commenced to run away from

me, and I followed him up—he commenced to run

away, and I followed him, and so them he turned

himself around and he says, ^^Now, Schwarz, I will

give you back your lease if you will give me back

a re-lease for our lease." I said to him that it be-

longed to me, and that I didn't want to give him back

anything more ; that I didn 't want to have anything

more to do with it; I didn't want to give back any-

thing to those fellows because of the trouble I have

had with them already, but I didn't know that it

could do any hurt, and so I told him that I would

give them my word I would give them a release, all

I w^ant was to get my lease back, so I told them I

would do that, first, if they give me back the lease

—

Q. Now, did you ever have any talk with Mr.

Cowden or with any other person in connection with

the Golden Bull Mining Company, and if so, ^tate

when it was, with horn and what occurred "?
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A. I had a talk with Mr. Cowden on the same day,

but a little later in the day. I went to Mr. Cowden 's

office in the recorder's office for the purpose of find-

ing out from him what is the matter. He told me he

didn't know—''Schwarz," he says, ''I don't want

to talk anything about the lease any more," he says.

''To tell you the truth, I am afraid it will get me into

trouble as it is ; he says those people are all friends

of his, and he can't afford to have his name men-

tioned in connection with it, and so he has turned it

all over to Rogers; he has turned it all over to Rog-

ers, everything about the claim, he has turned it all

over," he says, and for me to go to Mm anything

further. I said to him, "It is for you I have signed

the lease; I have signed the lease for him, and you

are responsible to me for it. I 'would not have had

anything to do with it an}^ more if it was not for

you, '

' but he said he had nothing more to do with it

;

that all he had had to do with it, anywa3^s, was he

should get the lease, and that really he had nothing

more to do with it," and so I went right to see Rogers,

right after that then occurred what I have just re-

lated before.

Q. Just repeat again what ]\Ir. Cow^den said.

A. Well, he said, "Now, Schwarz, now, I won't

have anything more to do with this lease at all ; I have

turned the whole thing over." Then I insisted upon

it. I said you are responsible to me because it was

on account of offers you made to me that I signed

the lease at all, but he didn't want to talk about it
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any more ; said he had done all he was to do when he

had got the lease, and that /^ow he won't have any-

thing more to do with it ; that those others, were all

friends of his and he could not afford to get mixed

up in any troubles, and that he has turned the whole

thing over again.

Q. To Mr. Rogers?

A. To Mr. Rogers, yes, yes, and that is about all.

This is all that occurred between I and Mr. Cowden,

and I went right away to see Mr. Rogers.

I saw Mr. Rogers after I left Mr. Cowden. It was

a few days afterw^ards that I talked with Cowden
about surrendering the lease in Mr. Halla's presence.

I don't remember Mr. Cowden saying anything about

giving up the lease in the presence of Powell. When
the lease was signed, Mr. Cowden asked me, he says,

^*Was there any difference in the lease other than

from your conditions that you made with Mr. Rog-

ers '^^ I says, *^No; but there one condition, in fact

there are two changes that should be made to observe

;

my first condition is the same as in the first lease

;

my condition was that they commence work imme-

diately and continue work." He says, ''We can fix

that in such a manner as this ; we can have a separate

agreement made up by Mr. Reed, I believe, and that

can be signed separately, and that will be just the

same," and so I didn't see any difference in that, so

then I asked a little more questions, and then I signed

it. No such agreement was ever drawn up.
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Q. Were the conditions under which you signed

the lease on that occasion fulfilled by the plaintiff,

Cowden, or his associates ?

Mr. DALY.—Object to the question as incompe-

tent, irrelevant and immaterial, for the reason that

any breach of these collateral covenants has not been

pleaded.

The COUET.—We sustain the objection.

Q. Did the plaintiffs or any of them /'o on the

ground, the Golden Bull Mining claim, within 15

days after the 24th of September^

A. They did not.

Q. Did they at that time or at any other time

go upon the claim ?

A. Never made any attempt to do it,

Q. Not from that time to this % A. No.

Q. What? A. No, sir.

It was a few days after the 24th of September

I had my first talk with Mr. Cowden; I can't re-

member the exact date. It was about the same time

that Mr. Rogers told me they would go no further.

Q. Have the plaintiffs ever contributed anything

towards the expenses of the suit of Hammer vs. Was-
key?

Mr. DALY.—We object to this as incompetent,

irrelevant and immaterial, relating to a condition not

expressed in the lease nor relied upon in the answer.

The COURT.—Objection overruled.

A. Nothing whatever.

The COURT.—We did not understand the ques-

tion; we will sustain that objection.
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Mr. DALY.—I move then to strike out the answer

of the witness given under a misapprehension on the

part of the Court.

The COURT.—Yes, that answer may be stricken

out ; it is immaterial in this case.

It was about the middle of January when I first

learned from Mr. Rogers and Cowden that the plain-

tiffs asserted any title to the ground. We went upon

the ground to work it about the 20th of December,

1906, and worked there until s,topped by an injunc-

tion sometime in the latter part of February. We
sank a shaft nearly to bedrock when they stopped

me. I got the lease produced in court, sometime in

the latter part of January, 1907, from Mr. Halla.

Mr. Halla got it from Mr. Reed. At the same time

I got the release that has been mentioned here.

(Paper handed witness.)

Paper admitted in evidence and read to the jury

as follows:

*'T. M. Reed, Attorney at Law, Nome Alaska.

For and in consideration of the sum of One Dollar

to us paid by Otto Halla, B. Schwartz and Joseph

Hammer and other good and valuable consideration,

we, the Golden Bull Mining Association, do hereby

surrender the within lease and all rights and priv-

ileges which we have thereunder to the possession of

the Golden Bull Placer Mining Claim.

In witness the said Golden Bull Mining Associa-

tion has hereunto caused it name to be affixed by its
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president duly authorized hereto this 15th day of

October, 1906.

GOLDEN BULL MINING CO.

By C. V. LAFARGE,

President.

Witness

:

T. M. REED.

Cross-examination.

I came into Nome in the summer of 1906, on the

4th of July. I was not doing anything special; just

looking after the Golden Bull claim. I learned of

the dispute between the Golden Bull and Bon Voyage

owners on the first day. I went out to look at the

ground. Waskey and Crabtree were not at that time

in possession of any part of the Golden Bull claim.

They w^ere sinking a shaft over on the undisputed

piece ; had a big camp there. Had three or four men

only that I could see. The camp wasn't so very big

at that time. Afterwards they had a large camp

there during the summer, a pretty big camp, I gues^.

There was no tent belonging to the plaintiffs on the

Golden Bull Mining claim that I saw. If Mr. Halla

says he saw one in July, 1906, he was mistaken. I

owned a half-interest in the Golden Bull on the 4th

of July, 1906. There was no dispute between Halla
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and me at that time. We had some disputes during

the summer. Yes, Halla told me about the lease and

that he had signed my name as agent. No, I didn't

go to see Fred Cowden about the lease. I went to the

Recording office about some other business. Imme-

diately Mr. Cowden came to me and commenced talk-

ing about the lease which he wanted me to sign, and

which I refused to sign because they had gone off

the claim. I asked him what possible reason he had

for leaving the claim while the claim was in dispute.

I told him—first I told him what reason could he

suppose to have for going off and leaving the claim,

especially when the other people are claiming the

ground, what reason he had to leave the claim, and he

was always promising and making excuses. I told

him, ^^It looks as though he was standing in with

Waskey and Crabtree." I suspected that he was do-

ing that. I regarded it quite important that he

should retain possession of the disputed piece. I ac-

cused him of standing in when he left the claim right

in the face of an adverse claim, and I told him that

in no manner would I be bound by the lease. Mr.

Cowden said if I would sign the lease he would go

back into possession. He said that first in Septem-

ber for the first time. Yes, I told him that if he

would go into possession of the claim first, I would

then sign the lease. I don't remember his offering

to go into possession if I signed the lease. No, I am
in error. He said, ''You don't want to trust me, but

you want me to trust you
;
you are afraid to trust me,
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but you want me to trust you." I told him that. I

did not testif}^ that he told me then he would go into

possession; he said they had permitted him—Halla

had given him permission to go off the claim. At

that time I didn't want him to go into possession of

the claim; I told him he had left the claim, endan-

gered the claim, in the face of adverse claims to the

claim, that he should go off and leave the claim,

*^Now, I won't sign the lease at all," I told him; that

Halla had no authority to sign my name at all, I told

him. He did not tell me at the first talk that if I

would sign the lease he would get ready at once and

go in possession of the ground. He told me that

later ; not the first time, nor the second time. I guess

about the third time we talked about it he said that.

He made that proposition about the first of Septem-

ber, when at last he had made up his mind they would

go into possession of the claim. I am absolutely sure

he didn't make the offer at first. I am absolutelv

sure that I did not testify to that intentionally ; if I

did so testify I made a mistake about it. Yes, my
chief grievance was that Cowden and his associates

had given up possession of the claim. No, that was

not my chief reason ; the chief reason was, that they

had jumped the claim and Rogers refused to give me

a quitclaim deed for it, too. I asked Densmore for it

and he refused to give it to me. Yes, after I found

just how things were on the Golden Bull claim, I went

back to Cowden. Cowden came up to me with the

lease and wanted me to sign the lease. I asked him,
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u Cowden, why did you go off the claim'?" he told

me "i\\2ii he had got permission from Halla to go

off the claim." I told him, ^^You didn't get my per-

mission, or Joe Hammer's permission"; he told me

then, ^^ Just you sign the lease now and everything

will be all right," he says.

Q. You don't know what he meant by that?

A. I don't know what he meant by that. But he

commenced to talking then, and Cowden, he com-

menced to come out of his office, and he had the lease

with him right there, just in his hands, and he com-

menced to talk about everything, about the lease,

very friendly, commenced to talk about the claim,

and that there would not be any trouble, an3^thing,

he can fix everything, that he can fix up everything in

just a few days. I asked him if he had ever informed

himself as to who really owned the claim. He says,

^^No; when I talked with Halla he told me that he

can have permission"—I says, ''What do you want

his permission for, he don't own the claim; he don't

know what I am going to do—

"

Q. Yes, go ahead and tell us all the whole conver-

sation. '-'^ ^'MVWM
. ^v M.-

A. He asked me to sign the lease. I told him the

first thing when I come in, he come up to me and af-

ter he said ''How d'ydoV he commenced right away
to talk about the lease. I told him that I would
never sign it; I would never do it "unless you go out

on my ground again. You go out on the claim ; when
you have gone back on the ground," I says, "then
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you come back again and I will tell you what I will

do." No, he wants me to sign the lease first, he

said, and I says to him then, I told him—that is the

time I told him—he savs, ^^ Don't vou trust US'?"

And I said to him, ^^You want me to trust you but

you don't want to trust me." trusting him*? I be-

lieve that is all what I said.

I told him then he had no lease ; his lease was for-

feited. I referred to Halla and Hammer when I

told him that. I think it w^as two or three da^^s af-

ter when I had the next conversation; he alwa3^s

used to say the same thing. Every time I come into

the office he was always repeating the same about

wanting me to sign the lease, and I always reqviested

the same thing of him for them to go on the claim,

and then we will talk about signing the lease.

Q. I will ask 3^ou if during this time you had any

conversation with Mr. Halla about signing this

lease.

A. Well, I always used to say the same thing to

him, ^^Why are they gone off the claim? Why did

they leave the claim'?" And always I wanted him to

go with me and we would go take possession of the

claim ourselves and go to work, and every time I

say anything to him about going out to take pos-

session, he always says the same thing, not to be

in a hurry—not to be in a hurry. I told him, **Now,

since the opening of navigation there is plenty coal

and lumber in Nome; why don't we go to work on

the claim ourselves, then, because this lease, I have
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not signed it and I never will sign it now." But he

always says the same thing, not to be in a hurry.

Q. Now, what was your conversation this last

time with Mr. Cowden ?

A. Well, just always the same thing; he wanted

me to sign the lease. Finally I told him, '^You go

on the claim and commence to work, and then come

back to me and we will talk about a lease. I told

him, ^^You go on and move your outfit on, and con-

form to the conditions of the lease, take possession

and go to work, do something, and then you come

back and we will talk about a lease," but I told

him, ^^I won't sign that lease, the way she stands

now; that is sure." I would not promise him that

I would sign another one, either, but I always told

him one thing, ^'I never will sign the lease the way

she stands now, '

' but I told him when he has gone on

and done something to show me he is meaning in good

faith, then I told him, *^Come back and then we vdll

talk about a lease—then we will talk about a lease."

I did not make any promises as to what I would

do, but I would do what is right, if they went on the

claim. I did not tell them whether I would sign the

lease or not; my word should be just as good with-

out a promise, if they done their part. I wanted

them to work the claim. Yes, I thought it was an

important matter to be in possession as against the

Bon Vo3^age people. At that time I was intending

to go into possession myself, but did not make any

attempt to do so. I was asking Halla to advance
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the money to buy an outfit for the whole claim, and

Halla told me alwa3^s to wait. No, I didn't go into

possession until December, 1906. Yes, finally Was-

key and Crabtree went into the possession of the dis-

puted piece in the summer and I have been holding

it against all comers.

Q. Were you ever upon the ground in dispute

while Waskey and Crabtree were in possession, or

have you ever held any conversation with any of the

Bon Voyage people about their possession.

Mr. BRUNER.—Objected to unless it is confined

to some particular time, and also the time, place and

persons present are named.

The COURT.—Objection overruled.

A. No, I think that Whittren was on the ground.

I believe he or his partner, Mr. Eadie; That was

shortly after I came into the country. It ma}^ have

been the 5th, 6th or 7th of July. I don't think I had

any conversation with them after they were on the

disputed piece ; after Waskey and Crabtree went into

possession I don't think I took any steps at all to re-

cover possession of the disputed piece of ground. I

had my first conference with Rogers and Densmore

a day or two before I signed the lease. I think about

the first time I spoke to Mr. Fred Cowden he told me

other people were interested with him. I said to him,

*Svhy don't you work the claim yourself?" and he

told, ^Svhy I have not got the money. I am working

here only for wages and will have to have assistance.

1 will have to have some people who have money, to
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advance me the money to work the elaim." Yes, in

my conference with Rogers and Densmore I made a

condition that they would go out and take possession

of the claim. I discussed with them how they were

going to get the possession with Waskey and Crabtree

already in possession. I asked Densmore the ques-

tion '^What piece of the claim will he go on?" and

he told me he meant to go on the northerly line, just

as close as possible to the westerly line, and as close

as possible to the northerly line. Of course I told him,

**if you don't want to make trouble, if you want to

save some trouble, what do you want to go on there

for?" and said, *Svhat do you propose, where do you

propose ?" and I told him, I showed there where there

is over half of the claim that is out of litigation, and

if you can hold your own, simply move a cabin a little

over the line, and that is all there is to it. At the

time we were speaking nothing was known where the

paystreak ran through that portion or the half of the

claim that was out of litigation. The portion to the

east, the little triangular piece. I told them that half

of the claim was out of litigation and if they were

not looking for trouble they could move on tere first.

The third beach line runs through it, but at the time

we were discussing, we didn't know that. At that

time there had not been any actual development work

on the Golden Bull claim, sufficient to know whether

there was a third beach line their or not. Yes, I was

going to force Jie^n to go out and take possession of

the disputed piece. No, I would not have signed the

lease unless there were certain conditions in it. T
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woTilcl have proposed a condition, first, that they

would give me a quitclaim for their location ; they had

jumped on me there, called the Deer Lodge location,

and their offer to furnish evidence in the case from

Dr. Chambers. Yes, they refused to give me a deed

to the Deer Lodge claim. Rogers refused in my
cabin after I had signed the lease. I first spoke to

Rogers about it, when he came in in the summer, but

he put me off. No, it would not have been perfectly

satisfactory if they had signed the deed and gone

into possession unless all conditions were performed.

Before the lease was signed everything that they

could do they were going to do, but after it was signed

there was nothing they would do ; they kept putting

me off; they promised ever3^thing in order to get it

signed, and afterw^ards they would do nothing. Yes,

if every condition had been performed, they would

have gone into possession of the whole claim. I re-

gard it as ver}^ important for them to go into posses-

sion because for the last part of the summer, because

I w^as going to have a lawsuit to fight and it is an

uphill fight for a man to be plaintiff in a case when

he can be a defendant. I told Rogers that if the

other parties are in possession they can go on some-

wdieres not upon the disputed ground and they then

can get into possession by drifting out somewheres

;

if they have a hole on top of the undisputed ground,

then they could drift in somewheres where Waskey

is on the disputed ground, so I don't know what AVas-

key could do then, only he would have to go to law
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then to get them out. Yes, they could tunnel under

the disputed portion while Waske.y and Crabtree

were occupying the surface, and in that way slip

right into possession. Yes, that was my idea. They

could then go on to any portion of the claim. Yes,

I signed the lease on September 24th. I refused to

sign the lease because I wanted a new lease with all

those conditions in the lease, and Mr. Cowden prom-

ised me that he will have another agreement made

out and signed with all those other conditions in it

added to this one. Yes, I exacted all of these plain-

tiffs. I claimed I did before I would sign the lease

and I would not have signed this, only except they

agreed to my demands. I didn't get them to sign an

agreement afterwards, because they would not. I

didn't get them to sign the agreement before I signed

the lease because I thought they would treat m.e

honestly. The.v promised me if I would sign the

lease, and I thought they were honest people and

would do what they agreed. Fred Cowden is the

only man that I did trust in the whole transaction,

and the reason I signed the lease for him more than

anybody else. Yes, I trusted him, although I testi-

fied that I told him I would not sign the lease or give

him any promise to sign the lease until he went out

and went into possession. It was a precaution I owed

to mj^self, because he had acted in a peculiar w^ay

before I came into the country to go into full posses-

sion there and then to leave the claim right in the

face 0^ an adverse claim. It looked as though he

might have sold us out, and then I commenced to be



160 Otto Halla et al

(Testimon}^ of B. Scliwarz.)

a little suspicious. It is true I was a little suspicious

that they had used Mr. Cowden for a mere tool, which

Mr. Cowden would not ha^^e done if it were not for

the people behind him.

Q. Now, you signed the lease without any of the

changes made in it, and you knew its conditions as

• they were expressed in writing?

A. Well, e\^erything and everybody there, it was

distinctl,y understood and talked over there and it

was talked about by Judge Reed ; it was left to Judge

Reed, because he was a lawyer there, and we said to

him, I talked it over that I wanted some other con-

ditions added to the old lease, and he said it was just

as good if we make an agreement outside of the lease

without making a new lease, if there is nothing in

it to conflict with the old lease. I asked him if it

was just the same, and he says, '^Yes," and if he had

not said that I would not have signed it. I believe

there Avere three different agreements made up b.y

Judge Eeed, if I am not mistaken, three different

papers.

Q. Was Judge Eeed acting for you as well as for

Halla f

A. Well, Judge Reed was the gentleman there.

I think he was there for Mr. Halla ; he was general

attorney for Mr. Halla, and I think he was paid by

Halla; I didn't have him there; I didn't pay him.

Dr. Chambers was not present when I signed the

lease ; he was present just immediately after I signed

the lease ; he came in with some parties and was pres-
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ent immediately after that. If I ain't mistaken it

was the very same night. Mr. Rogers got up and

says, ^^I am going away and I will be back," and he

came back in about five or ten minutes afterwards

and Dr. Chambers w^as with him. M}^ recollection

is that Dr. Chambers w^as not present when I signed

the lease, but he was present immediately, right after

I signed it. There was no meeting after that on or

about October 8th, that I know of. My recollection

is that Dr. Chambers was there the same night, and

after I signed the lease—I know it was before Rogers

and Cowden had given up their lease; I remember

that much. The release was dated October 7th, and

this was sometime before October 7th. That is the

best of my recollection of the date of that meeting.

I talked with Densmore the next da}^ after I signed

the lease a number of times. I also had a talk with

Rogers on that day. I understood they intended to

give up the lease. I was satisfied that they were then,

1 went over to Fred Cowden to make sure of it, and

Cowden told me ^^he had turned everything over to

Rogers," and he absolutely refused to talk with me,

or do an3^thing else about it. He said he didn't care

anything more about it, that he had turned it all

over to him and he did not intend to have anything

more to do with it. Cowden told m.e to go to Rogers.

I went to Rogers and he told me to see Cowden. I

told him Co^^vden had sent me to him, a&d he said he

would go and see Cowden. Yes, Cowden sent me to

Rogers and of course I knew they were together

Rogers said he was going to ^give it up. In the way
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they were then talking, the way the.y were doing,

there was nothing more to with them then. I tried

to talk with Eogers about it, but he actually didn't

want to talk with me som.e way, and I could not get

a chance to talk with him; he kept away from me.

I wanted to talk with liim about Chambers. I want-

ed to know how they had got Chambers and what

Chambers was going to do, although Rogers had no

interest in the ground or lease. I considered that the

lease was absolutely terminated. That was only a

few days after I signed it. I had a number of talks

with Densmore, mostly about the lease.

Q. But after the lease was giA^en up, when you

talked about Densmore, what did you talk about '^

A. Well, Densmore was very much surprised that

they were going to give it up. Densmore says, **it

is too bad, " he says, and he seemed to seem very badly

about the matter, especially about the way the people

that were in wdth him wanted him to do, and he says,

he never is going to go in with any other miners

again, he says, or fellow what call themselves miners

—he says, 'They anij more miners than a jackrab-

bit," he sa.ys.

Q. Well, why did you have any more talks with

Densmore about the lease, after the lease was given

up ? What were you talking about with Densmore %

A. AVell, there was no purpose in talking with

Densmore, especially, he simply seemed anxious to

find some mean? that he could get in and get his

money back for his time and labor that he has put in

on the ground ; he was anxious if he could find some
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way that he could go on the ground and get even;

he said he had nothing for his work on the claim ; that

.

he had done all the work, and spent the most of his

summer and got nothing for it, and he seemed always

every time he saw me, he hailed me, and wanted to

talk about some way to get his money back from

those people and such remarks as that—general re-

marks, what he would say in such a matter.

Q. Densmore was making no claims under the

lease, was he ?

A. Absolutely none ; he made no such claim at any

time ; he said they had throwed him down.

After Rogers gave up the lease I talked with Halla

about going to the fraction. He was going to ad-

vance the mone}^ and I was going to -do the work on

this fraction and take out what is in there. I didn't

go into possession there until about December 15th.

Yes, I wanted the plaintiffs to go into possession of

this fraction, but not for that purpose, and I regard

it as very important that they do so immediately.

Q. Why, then, did you delay in going into the

possession of the ground from September until De-

cember 15th?

A. Well, I know I made my preparations. I

was building a house for the purpose of having it

moved on the claim later on, and I could not make

my other preparation until fall. I had several

things that I was going to do. I was talking to

people about it all the time, telling the boys what T

was getting ready to do, all the time I was busy get-

ting ready.
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Q. You wanted these plaintiffs to go into the

possession within a few hours, by nine o'clock the

next morning? A. Yes, sir.

I didn't know anything about a proposition to the

plaintiifs to surrender their lease and get a contract

back for the new lease. When I met Mr. Rogers on

the Barracks Square and he told me that he had con-

svilted A. J. Bruner and Mr. A. J. Bruner had ad-

vised him that the litigation might last really longer

than the lease and about the lease having run out,

and they could do nothing if we didn't extend the

lease, and I told him that there w^ould not be any

changes made, Mr. Eogers became very angry and he

said, ^^Then you can have back your lease" ^^And

then I can go into possession myself" I told him, and

he said, '* All right, go ahead if you want to
;
go ahead

now, you can go." I was not willing to extend the

lease. I told Eogers there w^ould be no changes made

in the lease, no matter whether the litigation extend-

ed beyond the term of the lease. I expected that in

the event of litigation they should pay for the expense

and other things. I don't think he said anything

about any lengthening of the lease. I don't remem-

ber what he said. I don't remember whether he said

he would take A. J. Bruner 's advice or not. What

T remember he said, was, that A. J. Bruner advised

him about it. No, sir, I would not certainly give

them an extension because there would have been no

trouble except for the actions of these people. That is

what I told them all along. That is all I know about
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the proposition of an extension. I didn't know the

lease was in the hands of Judge Reed. I asked Halla

about the lease and he told me it was turned over to

Judge Reed, and he says—first, he said it was turned

over with the release, that the release was turned over

to him and I would not accept that. He said it w^as

turned over for him to make this release, but I told

Halla I would not accept any release, I would not

give any release, he wanted it for this offer—he

wanted to make up this writing for these people.

T told him I was not willing to do that ; that I have

done these people no wrong and they had done nothing

for me. I knew it was in the hands of Judge Reed

soon after they had forfeited the lease. I would not

place a date on it. I think it was soon after the time

when they surrendered the lease. Mr. Halla was

with me when I went after the lease. If I remember

I was in Judge Reed's office twice; once early in Oc-

tober. I w^ent up there to find out from my own

knowledge whether the lease was there. Judge Reed

showed me the lease and release and asked me if that

was sufficient. I asked him to give me those papers,

to get them from him, but he didn't feel—he didn't

seem to feel—he made as if he felt insulted ; he said

that they were there for the purpose of his holding

them for the other parties or something like that, so

I said ^^ Judge, take good care, take good care of

them," and he said he would. Next time I went to

Judge Reed's office was sometime in Fe])ruary, it

might have been in January. I was then at work

on a small fraction of the Goklen Bull. I went there
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for two purposes. First, I went to find out what T

had heard about that same day or during the same

night, of some talk in Joseph Wood's office, and

second, for the lease and release to be sure of it. I

said to him, ** Judge Eeed, I have just come from the

office of Joe Wood. I went to talk to him about my
case. I went to him on account of some talk that is

going around about my own attorney.
'

' I told Judge

Reedthat JosephWoodhad never been on the ground,

but that he had explained it all to me in five minutes

;

that I knew more about it in five minutes talking with

Joe Wood than in five weeks—but he says to me>

^^How about the Golden Bull Mining Company?"
He says,

'

'You have left out one question ; how about

the Golden Bull Mining Company?" I told him, I

says **I know nothing about them. Why do you ask

me about them? They don't crt/im the lease any-

more, '

' I says. ' * That whole thing is past long ago.
'

'

He says, ^^Are you quite sure of that ? Are you quite

sure it is exactly that way? I believe .you are mis-

taken about that, because only two weeks ago they

were still claiming a lease from you." **Well," I

says, '*I don't believe you; I believe you are joking."

He says,
'

'No that is no.
'

' He says

—

Q. Now, you repeated to Judge Reed this whole

conversation, did you?

A. Yes, I repeat all that was said to Judge Reed.

Then I says to Judge Reed—I told the judge that

Joseph Wood told me that Dr. Oliambers he believes

that then Golden Bull Mining people, there is some-

thing between them, that Dr. Cliambers is giving
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them a lay; that he knows Dr. Chambers' relations

with the Golden Bull Mining Company are very

close; that the Golden Bull Mining Company are in

with Dr. Chambers ; I told him, I says Joe Wood

—

Q. Are you still repeating what you said to Judge

Reed?

A. Yes, sir, just what I told to Judge Reed.

Q. All right, but only repeat what you said to

Judge Reed; not what you said to Joe Wood, please.

A. And I told Joe Wood that there is one question

I can't understand, this thing, that Dr. Chambers is

migh?7/ peculiar ; he will go on their side. Well, Joe

Wood says that the Golden Bull Mining people are

also on the other side. Up to that time I knew of

no deal with the other side. He said he was very

sorry, but you in five minutes can explain this whole

matter to me, my position, wdiich I did not know

when I went to his office. Then I went and I told

Judge Reed, I said, ^^Judge Reed, tell me, is Joe

Wood telling me the truth, that these people have de-

ceived me ? Joe Wood tells me these people have de-

ceived me. Joe Wood tells me these people have

been deceiving me; he is very sorry to have to tell

me, but these people have been deceiving me, and now

1 want you to tell me the truth, is Joe Wood telling

me the truth, and have these people been deceiving

me ?" So then Judge Reed tells me that Joe Wood is

telling me the truth, and that these people have been

deceiving me ; he is very sorry to tell me, he saj^s.

Q. What people was Judge Reed referring to?

A. The Golden Bull Mining Company people.
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Q. All right; go ahead.

A. I then I told Judge Eeed I says, ^^ Well, Judge

then whathas been done with these papers I
'

' He says,

*^They are in my possession; they are in my posses-

sion," he says. ^*Can show them to you." Then he

went again to this same place, in a kind of a drawer

as before

—

This was all said before Otto Halla. Yes, Otto

Halla heard of this conversation between me and Joe

Wood. I don't know that we mentioned the Golden

Bull Mining Company in that interview. We may
have mentioned Rogers, so I don't know what Halla

understood. Yes, all this conversation with Judge

Reed was in the presence of Otto Halla about the

lease and about the plaintiff company claiming under

the lease. Otto Halla heard me detail the conver-

sation I had with Joe Wood.

Q. Well, what occvirred up there in the office "?

What did Judge Eeed say to you?

A. Well, Judge Reed went up to this drawer and

he took the papers out again, and he began to talk

about these papers, he took the papers out and came

up to me, and I told him I wanted to take the papers

away with me; that I didn't know who to trust any

more; that I didn't trust him any more and I didn't

know who to trust, and I thought the papers would

be better with me. He took the lease out of this

same place and he came over to me, he held the lease

in his one hand and the release in the other hand,

and he was standing alongside of me and he handed
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me over the release to read it. I looked it over and

read it. When I read the lease and the release over,

then he wanted to take the papers away from me

again; he took the ground that they were left with

him, so then I took the ground, I says—I would not

give them back to him. I says, '^ Judge, you re-

ceived these papers, this release for me and you have

given it to me now and it is all right; it was given

to you for me. They have given you this release to

you for me, and you have given it to me, and now

I am not going to give it to 3^ou any more ; it is where

it belongs," I says. He wanted me to give them

back to him, and I told him, ^'No, I am not going

to give them back to you. Rogers has given this to

you, these papers for me, and you have given them

to me now ; that was the agreement ; they do not be-

long to you ; they belong to me, imder the agreement

;

they gave you these papers for me—Rogers refused

to give them to me personally, but he made the agree-

ment that he will give them to Judge Reed for me

;

and they are not ,your papers. Judge Reed." I said

to the Judge, ^^What do you want to do with these

papers %
'

' Well, he said he was not going to do an}-

thing with them, so I told him, so long now as he had

given me the papers I was going to keep them in

my possession. He said he had got those papers

and must return them; he said they might get him
into trouble, and he requested Halla then, if I would

give them back to Halla he would put them in his

safe deposit box, and so I told him I would be sat-
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i^fied to have Halla put them in his safe deposit box,

but I didn't agree I would give the papers back to

Halla or to anyone else. Judge Reed made the prop-

osition that if Mr. Halla would take them and put

them in his safe deposit box, he guessed that would

be satisfactory to all parties, but I said nothing; I

didn't agree to accept that or anything else, so there

was nothing said about it on m}^ part.

No, I didn't agree that the papers be deposited in

the safe deposit vault, nor did not expect them to

be. Judge Beed said you had better give those pa-

pers back, but I always asked him the question

^'What do you want with those papers'?" He says,

^^They might want them again." Bedd said, ^'Well,

I will tell you, I rather wish you would give the re-

lease to Halla and I will give the lease to Halla,"

he says. I gave the lay to Halla first and he then

gave the release to Halla, and Halla put them in hiS;

pocket and we went downstairs. I said to Halla, ^'I

believe those papers are better in my possession than

they are in yours"; he just pulled them out of his

pocket, handed them over to me and never said a

word, and I have had them ever since. Judge Beed

was not my attorney. I intended to hire Joe Wood.

Yes, Judge Beed signed the complaint in the action

against the Bon Voyage people, which was filed Oc-

tober 15th, 1905. I didn't believe that the leasie was

of any particular importance to me, but I believed

I was better protected if I had it myself. Yes, I

was suspicious of Bogers. No, Judge Beed was not
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my attorney, only to the extent of bringing the suit

against the Bon Voyage.

Q. Well, did he have authority to do that, to sign

that complaint ?

A. He acted, I understand, yes, he filed the case

against Waskey. I didn't know what conversation

might come up in the case, that the papers had bet-

ter be locked up in our own hands. No, I didn't take

the paper out of his hands against his protest. I

asked him for them, and he delivered the paper over

to me; then I refused to give it back to him. No,

Judge Reed di not tell me that those papers were

entrusted to him to hold until Hammer, Halla and

myself gave a contract back for a new lease. Yes,

he might have said that at that time. He told me
that before when I was up in his office. Judge

Reed claimed that the papers came into his possesp

sion for Hammer or Halla, or something like that,

and he didn't want him to have them. I think I have

told everything of importance that was said during

that conversation. I remember how Judge Reed told

me how these people had deceived me. Judge Reed

told me Mr. Cowden had deceived me, or maybe he

didn't use the word ''deceive" but he said Mr. Cow-
den had misrepresented matters to me. No, I don't

think Judge Reed riand I parted on very good terms

that day. I did not trust him; he said, ''Don't you
trust mer' and I told him, "Judge, honestly I don't

tru^t you; I don't trust anybody."

The meeting where Chambers was present occurred

in Halla 's cabin. Chambers, Rogers, Densmore,
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Judge Reed, Halla and myself were present. The

meeting lasted just a short while. Rogers went out

after Chambers and we waited. We came to no un-

derstanding or agreement with Chambers. No, no

contract was drawn, I think not even agreed upon.

I told Chambers, first I will have to see his evidence,

will have to know what Z?his evidence is. I think the

matter as to whose name the suit should be brought

in was discussed only in a general way. I think that

matter was left entirely with the attorneys; that

was never talked of more than they w^ere to discuss

that later on. The surrender of the lease was not

discussed at all, that I can remember, at the meet-

ing when Dr. Chambers was present. I don't think

there was any discussion outside of Dr. Chambers

evidence. I don't remember consulting Judge Reed

or anybody else with reference to the ques^tion as to

who the suit should be brought against the Bon Voy-

age people or in whose name the action should be

brought. I didn't know that a sviit was to be brought

until the time that it was brought.

JOHN A. WEBB, a witness for defendants, be-

ing duly sworn, testified as follows

:

My name is John A. Webb. I am a miner and

reside at Nome. I know Otto Halla, Mr. Rogers,

Mr. Densmore—in fact all of the parties, that have

been mentioned here. I know them all by sight. I

know Leo Loewenherz and know Dr. Chambers by

sight. I remember a conversation at Hall a 's cabin

in September between Mr. Densmore, Mr. Rogers
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and Mr. Halla with regard to the Golden Bull Claim.

I took no part in the conversation. Mr. Halla and

I were interested together in some other matters.

I occasionally visited him at his house but don't re-

member the occasion of my being there that day. I

heard some discussion there amongst them in refer-

ence to the Golden Bull Claim between Mr. Rogers,

Mr. Densmore and Mr. Halla. I was in the same

room. Mr. Rogers was trying to get Mr. Schwarz's

signature to a lease, as I understood. Mr. Rogers

said, if Mr. Halla would succeed in getting Mr.

Schwarz to sign the lease they would prepare to go

to work on the claim the next day. That was, as. I

understood, the conversation betwween Rogers, Dens-

more and Halla. There was something said about

attorneys being employed. Mr. Rogers suggested to

employ Mr. A. J. Bruner in the case, and he also

said they would pay one-half of the expenses. He

said that to Mr. Halla. I did not hear anything

about procuring evidence in the event of a lawsuit.

Cross-examination.

I suppose I was there about half an hour before

they went away. I don't know as I understood that

Schwarz was m.aking objections to signing the lease,

but said that Schwarz had not signed the lease; he

was bucking, and as I understood, Mr. Halla was in-

sisting upon the lessees going into possession. As I

understood Mr. Rogers, he was going into posses-

sion as soon as Schwarz signed the lease.
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Mr. JOSEPH HAMMER, a witness on behalf of

defendants, being duly sworn, testified as follow^s:

I am one of the defendants. I remember the meet-

ing at Mr. Halla 's house on the 24th of September,

1906. Mr. Rogers, Mr. Densmore, Mr. Halla and

also Mr. Loewenherz were present. Rogers said as

soon as Schwarz signed the lease, he could in two or

three days, or something like this, start immediately

over and commence w^ork. They said they were will-

ing to pay half of the expense of the lawsuit, if

Schwarz would sign the lease. They said they had

a house and would get teams and some assistance

and would go and take possession, and asked Halla

if they had any trouble with Waskey, whether he

would come and assist them, to help them to take

possession, and they said they w^ould get Mr. Rea-

gan's assistance in case there w^as any trouble. Yes,

Mr. Reagan is District Attorney. The question of

taking possession w^as pretty thoroughly disx^ussed at

that meeting.

Cross-examination.

I understood from the whole meeting that if Mr.

Schwarz signed the lease then they would go right

away and take possession of the claim. That w^as

the understanding the meeting was for, and after-

wards Mr. Halla, says, he wall s-ee what can be done

with Mr. Schwarz, and then afterwards they talked

at the meeting about that they will get Mr. Reagan's

assistance. Yes, I signed the lease. Yes, I took

part in the conversation. I was there about two

hours. I listened to it. Just listened to the others.
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Mr. Schwarz was not present at that meeting. Yes,

it was the uniclerstanding at the meet'xig that if

Schwarz signed the lease they would go into posses-

sion of the claun. Yes, it was stated at the meeting

that Mr. Schvrarz would not sign the lease unless

some additions were made.

And thereupon it was admitted in open court be-

tween the counsel for the respective parties plaintiff

and defendant that the defendants are the owners

of the title to the Golden Bull Placer Mining Claim

so far as the plaintiffs to this action are concerned,

and for the purpose of this trial.

Mr. BRUNER.—At this time we will offer in evi-

dence the records in the case of Hammer vs. Was-

key, for the purpose of showing that the suit of Ham-

mer et al. vs. Waskey et al., is still pending and un-

determined.

Mr. DALY.—We object to the offer of this evi-

dence because it is incompetent, irrelevant and im-

material.

The COURT.—Objection sustained.

(Defendants rest.)

And thereupon the plaintiff offered the following

testimony in rebuttal.

And thereupon the plaintiffs introduced in evi-

dence deposition of C. A. DENSMORE, a witness on

behalf of plaintiff' which was thereupon read to the

jury as follows

:

My name is C. A. Densmore; 52 years old; have

been following mining for the past ten years. Have
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been mining in Nome, Alaska, the last seven years

as an operator.

I am acquainted with the plaintiffs in this action.

I am one of the plaintiff* myself. Eight of us are

associated together as a company—a copartnership

known as the Golden Bull Mining Company for the

purpose of mining a claim called the Golden Bull.

We became associated together under the following

circumstances.

On Sunday the 25th of February, Mr. Rogers and

Mr. Davies^ Mr. LaFarge and Mr. Snowden, drove

up to the hotel to go out to the third beach line for

a ride. I was laid up there at that time with a brok-

en shoulder and I came out and they asked me to

come on out with them. I went in and put on my
overcoat and w^ent out with them, and Mr. Rogers

was talking about the third beach line, and said it

ought to be over in your part of the country w^here

you used to work on Newton. It ought to be there,

and I said, I think maybe it is. When we got out

on the beach line maybe we can tell. We drove ovr

on that claim known as the Golden Bull between

Newton and Fox Gulch. We found stakes called

the Golden Bull Claim, decided we wanted that piece

of ground for a lease, and w^e came in and Mr. Cow-

den—I forgot wdiether he was with us or not—then

we formed a company and Mr. Cowden went and

got the lease. The company was comprised of the

plaintiffs in this action. The lease was obtained

from Mr. Otto Halla and his partners Schwarz and
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Hammer. Mr. Schwarz did not sign the lease at

that time. Mr. Hammer did. I think the lease was

o1)tained on the 28th of February, 1906. The fol-

lowing day I bought a boiler from the U. S. Mer-

cantile Company and an outfit and the next day

moved it out on the claim and started in to work.

We sank a shaft 123 feet to bedrock and drifted be-

tween 30 and 35 feet to the mouth and we found we

were too far away, or thought we was from where

the pay was. Mr. Brower was drilling on the claim

directly north of us, close to the northeast corner

of the Golden Bull and they got bedrock and had no

signs of the beach whatever. AVhen they were do-

ing that I made arrangements that if they didn't get

anything and were going to move, for them to come

down on the Golden Bull. They moved down as soon

as they got through with that drill hole and we sank

two holes with the drill 119 feet deep, and in the

second one w^e got pay. We got pay on the 4th day

of May, about 11 o'clock at night. The drill hole

was about 180 feet north of the shaft. It was fine

gold, the same as we got on the beach always, the

same as the third beach line. The memorandum I

have consulted is a diary. I keep a diary every year

of anything out of the ordinary that comes up I set

that down. I have done that for the past 20 years.

I also have an independent recollection of these

things, but got the exact date from my diary. Af-

ter we struck pay we concluded that we would wait

until fall before we did any more work, and it was

generally win^r work although the Portland Bench
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had been working the summer ]3revious. We dis-

continued work on account of the scarcity of coal

and himber and there wasn't suitable machinery in

camp either to put on to do the work.

Q. You may state whether or not you discussed

with any of the defendants .your discontinuance of

the work? A. Yes, sir.

Q. You may state with whom and what was said

by you or them %

A. Mr. Halla didn't want us to quit work at first,

and there was litigation come up.

Q. In these discussions you may state whether or

not he finally gave his consent? A. He did.

Q. Tell us about that ?

A. We talked it over and said we would go to

w^ork when fall came or after we could get stuff out

that we needed and he was agreeable to it at last ; at

first he didn't like it.

He finally gave his consent in Barracks Square. I

think his partner, Mr. Schwarz, was present. It was

along in ^June some time. I don't remember of be-

ing present when Mr. Halla gave a similar consent

to Mr. Cowden. I know Mr. Cowden had had a talk

with them. I know they had talked together about

it, and he had given his consent to him also.

Frank Waskey obtained a lease from Potter Whit-

tren on what is the Bon Voyage and went into pos-

session of a fraction that didn't conflict with the

Golden Bull. The fraction laid between the Eoo^e-

velt and the Golden Bull, a triangular piece. It



vs. F. R. Cowden et ah 179

(Deposition of C. A. Densmore.)

would be a part of the Bon Voyage and he made the

statement—Frank Waskey didn't to me, but it was

told to me by others that he was not going to work

on the Golden Bull or the Roosevelt until the trou-

ble was settled. He took possession of the Golden

Bull Claim or a part thereafter. I was up at Jess

Creek at work, and I was told that they had started

in on the Golden Bull with a shaft and went down

quite a ways on it, then—that Mr. Badie was, and

I went out to see for myself. I called—had Mr.

Eadie come up out of the shaft and I talked with

him. In talking to him I said, ^'I said we had bet-

ter go out and get in possession of it,
'

' and he says,

^*You will have a scrap if you do." Nobody said

anything about preventing me going into possession

except Mr. Eadie. He said if we came out there he

would put us off. It was sometime after Waskey

had gone into possession of the fraction. I forget

just what time; it must have been, I judge, a couple

of weeks; in June, 1906. We had a talk with the

defendants about going out there and taking forcible

possession of it. Mr. Halla was present and Mr.

Schwarz, I forget whether Mr. Hammer was there

or not; myself and, if I remember right. Judge Reed.

I have forgotten whether he was there then or not,

but after that, either then or after that Judge Reed

said it would be a bad move, that the Court had

had so much of this scrapping business and gun-

plays and like that, that if we went out where they

had already got into possession, like that; it would

be detrimental to our case in court if we went out
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and made a scrap of it. It was mostly Mr. Schwarz

;

he advised taking possession by force.

I suppose Judge Reed was acting for Mr. Halla.

I do not know vrliether he was acting for Schwarz

or Hammer. We talked several times about the mat-

ter. Once I believe, in Otto Halla 's residence and

once in Judge Eeed's office, along in June, after the

boats got in. Mr. Schwarz was outside when we

originally obtained the lease. He signed the lease

a long time after he came in ; he signed it after Mr.

Waske.y had gotten into possession and started to

work. I think it was after Eadie had started in to

.^ink a shaft, or Waskey was in possession ; he signed

it with the understanding that we would get out and

scrap for the ground, something to that effect, the

ground in conflict between the Golden Bull and the

Bon Voyage.

Mr. Schwarz knew at the time of signing the lease

of the possession of Eadie and Waskey ; that was the

only reason he signed it. He thought we had too

good a lay; he thought he was getting too big a

royalty or he was getting too little royalty, rther way

you are a mind to put it.

I was present at conversation had with reference

to the method of bringing an action to obtain posses-

sion of the disputed ground. The method finally

agreed upon was that we should fight the case to-

gether, and afterwards it was changed. Judge Reed,

I believe, claimed he could not start a suit with us

having a lease, that is, we had to give him a release
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and he was to give us an agreement that we would

get it back again after the litigation was over; we

was to get a new lease. They were going to begin the

suit ; that is, Otto Halla and his associates, the owners

of the Golden Bull claim. I suppose the plan was

agreed upon by Schwarz, Hammer and Halla. I was

not present at any time when this plan was discussed.

The first I knew of it they wanted to get this lease

back, and judge Reed told me that was the reason

they wanted it back. The lease was turned over to

Judge Eeed by the plaintiffs, with the understand-

ing that he was to get a paper; that he was to give

the claim back again after the suit was settled, to give

a new lease with the time deducted, the amount of

time deducted of the litigation.. We was to get a new

lease. I think the lease was surrendered the latter

part of August or September. There w^as no paper

served on us that I know of by the defendants to go

to work upon the Golden Bull Claim under our lease.

The defendants did not express to me or to any of the

plaintiffs o my knowledge any dissatisfaction with

respect to our not working upon the Golden Bull claim

under the lease. The}^ did a little at first, but it was

consented to afterwards, after Mr. Schwarz signed

the lease. The third beach line runs through the

Golden Bull and Bon Voyage, kind of angling cross-

wise, across both claims. I did not know of any part

of the Golden Bull claim on the course of the third

beach line outside the conflict of the Bon Voyage

until this last winter along; towards the mic""''' "" ^he
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winter, I think, after the lease was turned over to

Judge Reed.

Cross-examination.

I first became acquainted with the boundaries of

the Bon Voyage claim around the latter part of April

or the first of May. That was before any other par-

ties were in possession except ourselves. We were in

possession until May. We bought a boiler which we

afterwards sold to Prank Waskey. I located some

ground out there myself. I located the ground of

the exact boundaries of the Bon Voyage and called

it the Deer Lodge. It was sometime in June. Was-

key was there in possession at the time. The last

work I did out there was when I sank the drill hole.

We finished the drill hole the 4th of May. We did

a few days' work there after that; nothing to amount

to anything. The drill hole was located right on the

lines of the third beach and about 180 feet almost

north of the shaft that we sank. Both drill holes

were within the boundaries of the Golden Bull.

They were only 75 feet apart. Mr. Schwarz did not

come in until June or later ; he absolutely refused to

sign th(: lease.

Q. The only reason why he signed the lease was

that yoa go out there and take possession?

A. He wanted us to scrap. He did not call our

attention to the fact that there was a fraction east

of the Bon Voyage, and within the lines of the Golden

Bull ; that we could put buildings upon that fraction

and Wijrk, and that we could work the Golden Bull
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through that fraction. The fraction was directly in

line of the pay. That ic was where Mr. Schwarz and

his codefendants were working at the time this action

was commenced and the injunction was granted. I

didn*t know that fraction until last winter; just a

little- while before they started to work. I told Mr.

Schwarz that if they didn't get a suit started we

might as well go out and sink a shaft and get some

money out anyway, and he said it might be a good

idea. I was working out west of here and I came in

one da}^ and was told that they had a shaft out there

and were sinking, and I went out to see.

Q. The grounds upon which Mr. Schwarz signed

that lease was that you should go out on the ground

and work "? A. Not on that fraction.

Q. That you should go out and go to work?

A
Q
A
Q
A
Q
A

He did, but that was changed afterward.

You didn't go out?

We had a reason for not going out.

I am asking you as to the fact. .

We didn't go out.

Neither yourself or the coplaintiffs ?

Nobody else. It was first understood that we

were, to assist in whatever lawsuit was begun, then

they changed it afterwards. There was nothing said

about contributing. Judge Reed said he could not

fight the case that way, had to have the lease back

again before they could start a suit.

Q. Why did you locate that claim out there?

A. To protect ourselves.
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Q. You knew also that Mr. Rodgers had located

that ground out there ?

A. I located the claim for Mr. Rogers and myself.

Q. For the two of you?

A. Yes, sir. It was the lines of the Bon Voyage

and covered part of the Golden Bull. We didn't do

it to take it away from the Golden Bull, because we

could not do so. We located it on June 19th. I

first learned that Potter Whittren and Eadie claimed

the Bon Voyage about the time we were getting the

drill holes down. Early in May, yes, in April, I

think it was, the latter part of April or the first of

May. We were in possession then. We had a tent

on a frame and a boiler. We sold the boiler to Frank

Waskey, because we w^anted a bigger one ; it was too

small; it was only a prospecting boiler. I don't re-

member what date we sold it. We didn't conclude to

throw the matter up, and did not conclude to not get

in a fight with Waskey. Mr. Cowden did not tell me

that he could not aiford to get into litigation. We
struck pay the 4th of May. We did not keep anybody

in possession. We knew that Whittren and Eadie

claimed the ground. We didn't keep anybody in pos-

session, because there was nobody here at all to repre-

sent them, and didn't think there was any need of it.

We sold out our camp there. I never went out and

made a scrap or anything, ncAxr went out and made

a scrap for it. The tent and frame we had burned

down when the prairie fire was through there in the

spring. I had no negotiations with M\\ Waskey or
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Crabtree or either of them upon the ground. I met

Mr. Waskey last fall just before he was going out

by accident on this side of Dry Creek, on the other

side of the railroad, and he said, ''If you are going to

start a suit, I wish you would hurry up and start it,

so I will know what to do when I am going out." I

told him, ''We can settle this now; we can go to the

courthouse"—and he said he wanted to know how,

and I said, "We can take 12 men out of the jury-box

and tell our tale of woe, and let the decision be final,"

and he said, "No, we have our law3^ers employed by

the 3^ear; let them fight it."

Q. Then, from that time on, you did not act or do

a thing in reference to the property until you com-

menced this action?

A. No ; under Judge Reed's instructions I thought

that was the best way to do.

Redirect Examination.

Under our original understanding with Mr. Schwarz

we were to go out and take possession—to take

it by force, if we had to. He wanted to move a house

on there. I wouldn't say whether Schwarz con-

sented to it or not. Judge Reed advised us not to do

it. Not to take the ground b}^ force or make a scrap.

Judge Reed was acting as attorney for defendants.

There was no use to move a house where the ground

was not in conflict, because it was set there it would

not do any good anyway to move up where the pay

was and start to work; they would pull us off the

same as they did on V ""'
^e Star Fraction. The
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contested ground was the valuable portion of the

claim and was the bone of contention between the Bon

Voyage people and the Golden Bull. Our boiler and

tent was upon the contested ground at the time Was-

key and Eadie were in possession. We sold it to

them after they had gone into possession.

Q. State, Mr. Densmore, what, if anything, you

were led to believe by Mr. Eadie with reference to

your being able to get possession of the disi3uted

ground *?

A. Nothing. The way that Mr. Waskey and

Crabtree had been conducting the other ground that

was in trouble I knew there would be trouble if we

started in, and I have got a pretty bad temper when

I get wild and I didn't want to hurt anybody and get

into trouble any worse than I was, if I started in

there and I would be pretty apt to, so I thought the

best wa}^ was to let the law take its course.

The first understanding was that we were to partic-

ipate in the suit to be brought against the Bon Voy-

age people. We were to join with the owners in

fighting them. It was afterwards changed ; they said

they couldn't fight the suit if we had the lease.

Q. Who are they?

A. It was Judge Reed.

Q. Of these defendants?

A. I svippose the}^ had a talk together. We
didn't hear the conversation they had together, but

Judge Reed told me we would have to surrender the

lease.
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That led to the surrender of the lease. The de-

fendants have demanded nothing of us since then for

assistance in connection with any action against the

Bon Voyage people.

The Deer Lodge location was not made by me in

hostility to the title of the defendants. I have not

claimed any part of the Golden Bull Claim under

that location. I knew that I could not hold it. I

did not say anything to the defendants about this lo-

cation, nothing to amount to anything. The tent,

boiler and other apparatus were upon the disputed

portion at the time Waskey and Eadie went into pos-

session of the disputed portion. That is upon the

ground covered by both the Golden Bull and Bon

Voyage. I don't know when the tent was burned.

Recross-examinati on.

I did not talk with Mr. Whittren about the conflict

])etween the Bon Voyage or the Golden Bull. Never

spoke to Mr. Whittren in my life. I did talk to Mr.

Eadie. I did not talk with Eadie with reference to

obtaining a lease on tlie Golden Bull and a part of the

Bon Voyage, nor did my associates.

The deposition of W. J. ROGERS, a witness on

behalf of plaintiff, was then read in evidence to the

jury, as follows:

My name is W. J. Rogers; age, 40 years; no oc-

cupation at all; was formerly manager of the North-

western Commercial Company. I have resided in

Nome since 1901; have followed no other business
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than as managing the Northwestern Commercial

Company.

I am aeqnaintecl with the plaintiff in this action;

F. R. Cow^den, G. T. Snowden, C. A. Densmore, H.

H. Davies, C. V. La Parge and Leo Lowenherz. T

am acquainted with the Golden Bull Mining Claim.

Somewhere in the winter of 1905-06, I drove to the

property in company with La Parge, Leo Lowenherz

and C. A. Densmore and myself. We went on the

ground ; went around it, and found out the claim was

located under the name of the Golden Bull. We re-

turned to town, and the following Monday, P. R.

Cowden went to Mr. Otto Halla and secured a lease

upon the propert,y. The parties above named as

plaintiffs formed what was known as the Golden Bull

Mining Company for the purpose of prospecting the

Golden Bull Claim; the company w^as formed on

Monday. I can't tell the date. I am under the im-

pression it was during the month of Pebruary, Mr.

Cow^den and La Parge went to see Mr. Otto Halla for

the purpose of getting a lay on the Golden Bull claim

for the Golden Bull Mining Company. The lay was

obtained. It was taken in the name of P. R. Cow-

den, I believe. Lender the management of Mr. Dens-

more and Mr. Le Parge together, we purchased a

boiler, tent, outfit, etc., moved on the ground, sank a

shaft, to bedrock m, then drilled two holes with a

keystone drill, on the property, after that. The sec-

ond hole they dug struck pay on property. No pay

dirt was extracted at that time, none whatever. We
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struck pay in the drillings and borings from one of

the drill holes. The reason we did not proceed to

extract pay dirt was that we were unable to get coal

^o go ahead and operate, and another was, we found

conflicting stakes on the property, and we decided

not to do any work until the following winter. Un-

der the terms of the lease we vras to work contin-

uously during the working season, I believe was the

language used in the lease. By that was meant the

winter season or frozen weather. That was the sea-

son in which we commenced to work under the lease.

The ground was what was commonly known among

miners formerly as winter ground; more recently I

believe it has been both summer and winter. Gener-

ally at that time, ground in this country was worked

during the winter season.

Q. You may state whether vou or vour associates

remained in possession of the Golden Bull Mining

claim after finding pay, as you have stated '^

A. Our tent and boiler and utensils were there,

but we were not operating. It had been decided by

our company that we should defer our operations

until we could get coal in or until the following Fall

before taking up the work again.

Contentions arose over the possession of the Golden

Bull Claim sometime during the month of June, 1906.

The Bon Voyage people came in and let a lay and

took possession of the Bon Voyage claim and refused

to let us on the property; I mean the Whittren-

Chambers-Eadie people; they let a lay to Prank
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Waskev and others. The Bon Voyaare claim lies in

conflict with the Golden Bull, taking up in part of its

location a portion of the Golden Bull property. The

two claims conflict where we found the pay. The pay

runs across the Golden Bull and more like lengthwise

through the Bon Voyage. It covered the third beach

line.

Sometime during the month of June, 1906, after

Waskey was in possession of the property, the Golden

Bull Mining Company went and consulted with Mr.

Halla, Schw^arz and Hammer, from whom we leased

the ground, in regard to what we should do to gain

possession of the property. It was suggested by them

that we go out on the ground and gain possession of

it by force or otherwise, and in one of our meetings

we discussed the advis^bility of doing that, and it was

finally agreed between us, and ow^ners of the Golden

Bull claim thought the best means to pursue would

be to put the matter in the hands of the law instead

of trying to force our own way into possession. On
the part of the Golden Bull Mining Comapny, Mr.

Lowenherz, Mr. Densmore and myself took part in

those discussions; I might add the name of Mr.

LaFarge; I don't know but there were others. I

think most of the conversation and most of the dis-

cussions were had between themselves. Several dis-

cussions were had at meetings in which were present

Mr. Lowenherz, Mr. Densmore, ^Ir. LaFarge, Mr.

Davies, m3^self, Mr. Schwarz, Mr. Halla and Mr.

Hammer. Judge Eeed w^as present at the cabin of
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Mr. Halla twice. The conferences would cover a

period of two or three weeks, perhaps longer than

that. Mr. Halla, Mr. Hammer and Mr. Schwarz en-

gaged in the majority of those conferences. Some-

times Mr. Hammer was not there. I think Mr. Ham-

mer w^as there only at two meetings; Mr. Schwarz

and Mr. Halla were there at a mojority of them.

Judge Reed was the attorney for Mr. Halla at the

time.

The plans in the first place that were agreed upor

was that Mr. Halla and his associates should retain

Judge Reed and that the Golden Bull Mining Com-

pany should assist them and get an attorney to assist

Judge Reed and defray the expenses of the additional

attorney in that matter. We consulted Mr. Judge A.

J. Bruner, but it was afterwards decided that w^e

should not take part and employ Judge Bruner, but

that the case w^ould have to be taken up and fought

by the owners of the claim, and on suggestion of

Judge Reed we gave a release of the lease we haid

on the property. He stated that it w^as necessary

that tlie owners should have possession of all rights

of the property and that we could not anticipate or

participate in the suit. Sometime during the month

of September, 1906, it was decided that the owmer

should bring the suit without the lajonen. That plan

w^as agreed to and adopted by the defendants. Judge

Reed advised that we return our lease and give a re-

lease of it, and that we have a new^ lease of it to come

back to us after, the title to the property had been
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(}uiete(l and established. When the title had been

quieted we were to get a lease reading the same as

our original lease, same dating, but the time taken

up by the Court litigation was not to apph^ on the

life of the lease. The proposition was suggested by

Judge Eeed. The defendants were present at the

time it was suggested and also agreed in the matter,

and were present at the time it w^as finally decided

to act. Judge Reed advised that we turn over to him

our lease and also our release of the lease, and advised

that v\^e pass a resolution at our meeting authorizing

the president, Mr. C. V. LaFarge, to surrender the

lease, and to execute a release of the lease. Judge

Reed prepared a form or resolution to that effect for

the company to pass. It was taken up by Mr.

LaFarge a brought up before the meeting, read be-

fore the meeting and adopted. Mr. LaFarge was in-

structed to take the release of the lease, and the lease,

to Judge Reed. I saw the form of resolution pre-

pared by Judge Reed. That is paper, the document

shown me. This is the resolution that Judge Reed

drafted up which we w^ere to pass and copy at our

meeting. It is in Judge Reed's handwriting.

(Paper admitted in evidence and marked Plain-

tiff's Exhibit ^^D" and reads as follows:)

^* Resolved, that the president of this Association

be and is hereby authorized and directed to surrender

the lease made by Otto Halla, Jos. Hammer and B.

Schwarz to F. R. Cowden of the Golden Bull Placer

]\.[ining Claim, and by the said Cowden assigned to
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this Association, upon the said Halla, Hammer and

Schwarz executing an agreement to execute a lease

of said Golden Bull Mining Claim to this Association

for the period of two years from the conclusion of

the litigation now about to be commenced against ad-

verse claimants thereto."

C. V. LaFarge, president of the Golden Bull Min-

ing Company, signed the release of the lease. The

resolution was passed sometime during the month of

October. I am unable to give the exact date of Mr.

LaFarge ; he is away and the books of the company

are in his safe. It was in the fall of 1906. The lease

was taken to Judge Reed and also the release of the

lease and left with him.

Q. Up to that time you may state whether or not

the defendants had made any objection to you or

your company with reference to performing the work

under your lease upon the Golden Bull claim ?

A. Yes—they asked us to—Waskey's outfit was

placed in possession of the property. They wanted

us to go to work and go out there and take forcible

possession of the property and go to work; about

this time we were taking up and discussing the ad-

visi^'bility of doing so, when it was decided by them

and us that the best thing to do was to throw the

matter into the hands of the Court, which we pro-

ceeded to do.

Judge Reed advised ug not to take forcible posses-

sion. He advised us to take the law in the matter.

The defendants made no other demand whatever up

to th€ time of surrendering our lease. Our rela-
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tions with the defendants were very friendly, as far

as I know. We were meeting every day or so on the

street and were holding meetings every two or three

days, every w^ek, or something like that, about the

means to pursue in the lawsuit, to gain the posses-

sion of the property. I spent the winter of 1906 in

Seattle, Washington.

Q. When did you know of the defendants dis-

claiming this lease'?

A. During the month of June, 1907.

Cross-examination.

I did not stake that ground myself. I had the

ground staked by ----- I had the Bon Voy-

age staked by C. A. Densmore in my name. I don't

remember what I called that claim. I had him lo-

cate it for me. I never did anything on it, but he

did the work and had it recorded. The purpose of

locating it was ----- the Golden Bull property

was a relocation of the Bon Voyage that Whittren

and Chambers had at the time—I had accepted the

title of Mr. Halla, Schwarz and Hammer before that.

I did not consult them with regards to the location

in my own name. It covered the ground in contro-

versy—all the paystreak. The location was placed

of record and I suppose still stands there. I of-

fered to convey my title to defendants at the time

it was located before it was recorded. I told Mr.

Halla and Mr. Schwarz, and I think aLso that i\[r.

Hammer was present at the time. I met Mr.

Schwarz in consultation several times over this mat-
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ter. I don't know whether he signed the original

lease or not;' I suppose he did. He was outside at

the time the lease was first drawn u]) and when he

came back he refused for a long time to ratify the

lease. We had a meeting at Mr. Halla's hoiise one

evening, myself and others being present of plain-

tiffs and Hammer, Reed and Halla. It is not a fact

that Mr. Schwarz refused to ratify the lease unless

we went into immediate possession. It was at one

time discussed between us there that the company

should bear equally the expense of litigation, and we

agreed to it to defray half the expense of litigation.

We never refused to fulfill it, in any way, shape or

manner. I never made any statement of such in-

timation in any manner or form that I would not

have anything to do with the matter at all. I did

not make any such statement to Mr. LaFarge or oth-

ers. I never made any such talk at all; in fact I

was one of the first and foremost in going ahead

with this litigation at the time it was starting, and

was the one to urge the rest to join in it, and I never

made any statement of that kind. I consulted with

the owners of the Golden Bull, with Judge Reed, with

our people, and acted on the lines that they had out-

lined on the subject. I gave up the intention of em-

ploying A. J. Bruner at the suggestion of Mr. Halla

and Judge Reed. We were advised that we could not

enter into the suit and they could not bring a suit

until they had received our release.

Q. Did you enter into any negotiations with

Chambers, Eadie or Whittren, or either of them, ot*
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Waskey or Crabtree with regard to getting a lease

from them on any portion of the property ?

A. We did with Whittren.

Q. And that was after Waskey had taken posses-

sion?. A. Before.

We did not have any negotiations with them after

that. Mr. Schwarz refused to sign the lease for a

time; I don't remember what his reasons were; he

had different reasons and different views in the mat-

ter than the majority of them; he at one time, as I

remember, refused to sign for the reason—and he

had different reasons—and, as I say, his view and

Mr. Halla's view and Mr. Hammer's view did not

jibe. Mr. Schwarz was anxious that we should go

and get possession of the property and suggested

that we go there and get into possession by force or

otherwise. We had negotiations with Mr. Whittren,

in regard to getting a lease from him in the spring,

I guess in the month of May, April or May, 1906,

that was after we had obtained the lease from Mr.

Halla. We did not consult with Mr. Halla or either

of the defendants in regard to that matter nor at any

other time, nor communicated that to them while we

wxre in controversy with them at all. I located the

ground sometime in the month of June. I had the

lease from Mr. Halla at that time. I did not tell

Mr. Halla or either of the defendants that I was

going to stake that ground. I don't remember when

I had the first talk with Mr. Schwarz. There was

not a very great amount of friction on Mr. Schwarz 's
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part before he ratified the lease. I think he ratified

the lease—he objected to ratify in<^ it but afterwards

he did ratify it, I believe. I think the boiler out

there was sold to Frank Waskey. I believe it was.

I don 't know to whom it was sold. That matter w^as

in the hands of Mr. Densmore and LaFarge. I be-

lieve it was sold to Mr. Waskey. It w^as lack of

coal that stopped work on the claim. It is a fact

that that ground could be worked at that season. I

didn't know that other persons along the paystreak

were w^orking all the summer at that time. I don't

know whether the people were working on the Bes-

sie Bench, the May Fraction and all along the pay-

streak at the time that we stopped. I don't know

wdiether they w^ere or not. I presume they w^ere.

This ground could be worked in the summer time;

the fact that it had formerly been only considered

winter diggings didn't enter into the reaspn wh}^ we

quit work because it was stipulated in the lease it

would be during the winter season, the time we took

the ground—the time we took the lay on the ground,

the winter season w^as considered the working sea-

son of the property.

The Golden Bull Mining Company has taken no

part that I know of towards defending its title un-

der this lease from the defendant in this action.

We struck pay in the early part of May, 1906. We
had an outfit on the ground then. We were unable

to procure coal at that time. I was interested in the

Northwestern Commercial Company and interested
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in this company, and I refused to sell coal, and we

could not get it from any other dealers ; in fact I was

oversold on coal and did not want to take advantage

of anything that I might do, being interested in the

property.

Q. You permitted Mr. Waskey and his asso-

ciates and the lessors of Waskey to take possession

of the ground of which you was in possession, did you

not?

A. Yes, they took possession of the property.

Q. Did you make a complaint to the District At-

torney ?

A. I don't think there was a complaint made.

Redirect Examination.

Mr. Waskey did not go into possession of the

ground with my permission or that of my associates.

I can't say what time Mr. Schwarz did sign the lease

;

I don't know. It was very shortly after he came

to town. I don't think Mr. Waskey was in posses-

sion of the ground at the time he signed, but at that

time I would not be certain, because I don't know

the date Mr. Schwarz signed the lease. I can't say

that there was a discussion with Mr. Schwarz, Mr.

Hammer and Halla about taking possession of this

ground vbefore he signed. It is barely possible there

was some conversation, but I don't know about that.

I would not like to answer the question; the dates

were so close together there that I could not remem-

ber. He refused for a time to sign the lease, and af-

ter a short time he decided to sign the lease. I
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don't know whether the talk about taking posession

of the claim by force was had before or after

Schwarz signed; it was Schwarz's suggestion that we

go out there and take possession of the property by

force and retain it by force if necessary. I did cause

the Bon Voyage claim to be relocated. It was done

with the idea of protecting the ground that we had

at that time and I turned over the ground or the

location to the owners, all parties concerned, my as-

sociates and also the owners of the Golden Bull, that

whatever rights or interest I might have in it was

theirs.. No objections were made by defendants

whom I told of having made the location. There

have been no differences between us about it. The

relations between the plaintiffs and defendants up to

the time I left in the fall of 1906 were harmonious in

regard to the lease. The defendants have not at-

tempted to claim a forfeiture of the lease. For-

feiture was never mentioned until June, 1907, to me.

Up to that time they had not made any requests or de-

mands upon me or my associates.

Recross-examination.

When we quit work we left no one continuously

in possession of the claim. Mr. Densmore went out

there with some men he had working to regain pos-

session of the ground, and I don't know what he did

in the matter. We knew at the time we quit work-
ing that there were conflicting claims to the prop-

erty. I don't think Mr. Schwarz ever told us that

we could take possession of a fraction on the east-
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erly side of the Golden Bull and work that, and that

that would be holding possession of the claim. He
never did so in my presence; I never heard it. I

knew there was ground that was not in conflict with

the Bon Voyage, but we knew the ground to be of no

value, supposed it to be of no value where the Gold-

en Bull overlapped Bon Voyage.

Redirect Examination.

I did not know of a fraction or part of the Gold-

en Bull Claim lying outside of the conflict between

the Bon Voyage and the Golden Bull through which

the third beach line would run. I supposed the

ground lying outside the conflict was off the third

beach line. I did not know last year of any part

of the Golden Bull Claim that laid outside of the.

conflict through which the third beach streak was

likely to pass. My attention was not called to any-

thing of that kind or nature until June of this year,

FRED R. COWDEN, recalled in rebuttal on be-

half of plaintiifs, testified as follows

:

I had some talk with Mr. Halla concerning the sus-

pension of work on the Golden Bull Claim in Ma.y,

1906, shortly after we struck pay. I told Mr. Halla

we had struck pay; we had sunk a hole to bedrock

and had drilled about two holes, which he said of

course he knew, and that now we wanted to quit

work until winter and take out the pay in winter.

I mentioned the fact that the hole we had put down

with the drill, that we had to thaw that hole, and that

if we could work it in the winter time that it could
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be done much better, that the pay we had founa

there at that time was not sufficient at that time to

justify us in working it in the s^ummer. Mr. Halla

agreed to it, said that it would be all right. Mr.

Halla made no objection to my not resuming wotk

during the summer. I had a conversation with

Schwarz in reference to his signing the lease. I

first heard that Schwarz refused to sign for Halla.

I then spoke to Mr. Schwarz, upon the subject when

he came into the office. Mr. Schwarz objected to

signing the lease, because we had gone off the claim,

and left it unprotected and said that he would not

sign it. The first time we talked over the matter,

he made the objection that we were getting much

the best of it in the way of royalty. The royalty foi*

the first year was twenty-five per cent, the second,

T think, was thirty and in case we took out forty

thousand dollars in one season, all above that was to

be at forty per cent, as I remember it. I told

Schwarz that we would take possession when he

signed the lease, but he still refused to sign. No,

the disputed piece of ground was not then in the pos-

session of the adverse claimants. After Waskey and

Crabtree went into possession I had further negotia-

tions with Mr. Schwarz. In August I had about

given up having Schwarz sign the lease and turned

it over to the other boys, I told them that Schwarz
would not J^ign the lease. Yes, I had a conversation

with Mr. Halla about the lease in the Recorder's

office. No, I did not offer to surrender the lease, nor
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eoneient to turn it over to Judge Reed. Halla came

in and I spoke to him; he said they were going to

bring suit ; he wanted to bring the suit in my name.

I told him, Halla, that under the conditions the way

things were in the office—just at that time Mr. Sale

having gotten himself into trouble about some other

mining suits that Judge Reed was injured by it also,

and that I could not afford to have the suit brought

in my name." He said then, that the suit would

have to be brought by the owners. I said that that

would be satisfactory to me and to the rest of the

boys at that time, but that I had no intention of giv-

ing up the lease, that is the lease itself." I did not

in that conversation agree to surrender the lease or

resign the rights of myself or associates. We cer-

tainly would have brought suit if the owners had not.

My understanding was, that we were giving up the

lease, just simply letting them bring suit in their

name, placing it so that they could do so. After I

got the lease from Mr. Halla, I gave up charge of the

affairs of the Golden Bull Mining Claim to Mr. Rog-

ers and the others had charge of it after that. I had

no power to surrender the lease. I would not have

surrendered it without consulting my associates.

Mr. Halla never asked me for the lease, nor did he

at any time make any demands upon me with refer-

ence to the lease or going to work. Mr. Schwarz

never had any such conversation as he detailed here,

nor did he have any conversation with me in front

of the Bank Saloon. I never told him that I had
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surrendered the lease, or given it up. I was only

at the meeting at Halla's house long enough to get

Sehwarz to sign the lease. There was nothing said

in m y presence about an agreement being made to be

annexed to the lease, modifying it or containing cer-

tain condition.^ with reference to the lease. I was

not i«,sked by Sehwarz, Halla or Hammer for any

such instrument, nor did they ever tax me with not

shaving given it, nor even taxed me about faitli in

the matter of another instrument.

Cross-examination.

Y( s, I had a talk with Sehwarz, about going off of

the ( laim and leaving it unprotected. I had asked

him to sign the lease at that time and he refused to

do s ) unless he went back upon the ground. I did

not i>^o back, neither Waskey and Crabtree or an}^-

bod]' else was in possession at that time, except our-

selv js. I suppose there was coal to be had on the 4th

or Z th of July ; I knew nothing about it, and I sup-

post plenty of lumber. From the 4th or 5th of July

to tl le latter part of August nobody had possession

exce pt the Golden Bull Mining Company. We were

not . in the ground, but had not abandoned possession

of i1
, After that they did go into possession, and it

was finally determined that a lawsuit would have to

be b 3gun and the possession of the ground regained

that our lease was for. Mr. Halla asked me if they

coul 1 bring a suit in my name. I said I could not

alloir it, and refused for the reasons given in my di-

rect examination. I understood that the defendants.
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in \ rder to bring the suit, must be entitled to the pos-

ses lion of the ground. Yes, I knew that we w^ere en-

titl ed to possession under the lease. I knew that we

hat I to be actually in possession or entitled to the pos-

ses don in order to bring a suit. Mr. Halla did not

ast me to bring the suit; he asked if I objected to the

sui ; being brought in my name, that was all. I ex-

pec t we discussed the question of litigation. I don't

bri ig it to mind that I did just at present, but I ex-

pec t we did ; the question came up, likely. We
tho ight it was all right to surrender the lease to the

owi .ers for that purpose. I don't know of any meet-

ing where resolutions w^ere introduced and passed or

any thing of that kind. I never understood that there

was any question of giving the lease up permanently,

but I had turned the matters over in connection with

the 1 Base over to my other partners, I only had a small

interest in it anyw^ay. After I got the lease from

Hall I, I assigned it to the company shortly after

that, but had it at the time of Mr. Schwarz's signa-

ture. I don't know why my people surrendered the

lea^e I was not paying very much attention to it.

All I knew about it was at the time Mr. Halla came

to mo about bringing suit; he said then ^^that if I

wout 1 not permit the suit to be brought in my name,

then we would have to surrender the lease to them

for the purpose of them bringing the suit," that was

the ur derstanding I got from Mr. Halla at the time.

The understanding was, we were simply surretider-

inic possession of the lease for them to bring the suit,

but at the same time we expected to have the lease



vs, F, R. Cowden et aL 205

(Testimony of Fred R. Cowden.)

extended when the suit was over so we could work the

property; that was my understanding. I did not

communicate to Mr. Halla, Mr. Hammer, or to Mr.

Schwarz that a resohition had been passed by the

board, nor of the fact that I expected to have an

agreement back for the lease at the conclusion of cer-

tain litigation, which was tonhe commenced. Of my
own knowledge I do not know w^hether such a reso-

lution was passed by the company. I had a conver-

sjation with Mr. Halla in regard to giving back the

lease sometime after the signing of the lease by Mr.

Schwarz, but before they began a suit and before the

lease was delivered to Judge Reed. I did not deliver

the lease to Judge Reed. I do not think the lease

was in my possession at all after it was signed by

Mr. Schwarz. I do not remember taking it away

from Halla 's cabin. I think I must have taken it

there and some of the others brought it away. I have

no recollection of having it in my possession after

the night that Mr. Schwarz signed it on the 24th of

September. I had quite a number of conversations

with Schw^arz about signing the lease, some in the

Recorder's office and some in the street. I ap-

procahed him many times on the subject.

Q. Now, from that date when Schwarz first came

in until Waskey and Crabtree and those people took

possession of the Golden Bull claim, was it not, dur-

ing all of that time his complaint, and did he not say

he would sign the lease if .you would go and take pos-

session and go to work^ A. Yes, sir.
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J. J. CHAMBEES, a witness on behalf of plaintiff

in rebuttal, being duly sworn, testified as follows

:

Mv name is J. J. Chambers. Have lived in Alaska

most of the time for the past twelve years. I am
residing temporarily now in Nome and practic-

ing medicine at the present time.

I know the Bon Voyage claim. I am one of the

owners. I know Mr. Schwarz, Mr. Halla, Mr.

Eogers, Mr. Densmore and Judge Reed. I was

present at a conference had in Halla 's cabin here in

Nome in which these men I have named were all

present, during which conversation the lease of the

Golden Bull claim to the plaintiff in this case

was discussed. I think Mr. Densmore was not

present. There was a gentleman in the back room

that came in during the time I was there, I don't

know who he was; some stranger; he came in

and went out while I was there. The conference

was held sometime after the 7th of October. Sent

a telegram on the 6th of October to m}^ wife in

Seattle for certain letters. That was on Saturday,

next day was Sunday, and I was sick all that day

and I stayed at home all that day, so it was some

time afterwards, the 8th, or 9th or 10th or some

place in that neighborhood in the year 1906.

Q. Dr. Chambers, you may go on now and state

what that conference was with reference to this lease?

A. Under an arrangement that we were trying

arrange where I was to testify with reference

to certain matters for the Golden Bull people for
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a one-third interest in the Golden Bull property

i^ case they would win. Mr. Schwarz objected, as

I understand it, that in case thev won from the Bon

Voyage people to exchange for a one-third interest;

he wanted me to explain what the character of the

letters was, and he went on and explained what

the character of the lease was; that the lease they

had given was twenty-five per cent royalty up to

forty thousand dollars, as I remember it now;

after that time there was to be a forty per cent

royalty to be paid the owners of the claim, while the

lease to AVaskev from the owners of the Bon

Voyage was for a straight twenty-five per cent

—

straight. I explained the matter that Waskey

had no lease from me at all, and whatever I would

have would be out of the profits of the proposition.

Before that they extended the lay in order to con-

duct the suit because it was necessary to be started

in the name of the owners of the claim or that they

had possession or were entitled to the possession

in all other respects, and there was a discussion

brought it up wh}^ it should be brought in their

name on account of the position that some of the

people occupied officially—some of the lessees—Mr.

Roger's position which he occupied as manager

of the Noi-thwestern Commercial Company, that it

would endanger his position, and also the position

of some of the other officially, as I understood it,

—

I was not familiar with all the details of the case,

but as I understood it on account of Mr. Rogers'
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connection as manager of the Northwestern, and

some other matters with reference to some of the

other employees of Jndge Reed's office in regard

to some matters the winter before, they could not

have the suit bi*ought in the name of the lessees, so

after some other details it was finally arranged be-

tiveen them all that thev were entitled to liave the

papers put in Judge Reed's hands ; the lease w^as to be

surrendered to him then an agreement for a new

lease, and in case I would testify with the Golden

Bull people, on behalf of the Golden Bull people or

in ca^e the case was settled, if they won I was to have

a one-third interest in the Golden Bull claim

which was to be subject to this lease, which was

to be turned over to Judge Reed to be held until

after the verdict in this suit, or in case the suit

was settled, then it was to be released and a new

lease which would be entered into and I was to

further join in the new lease and my interest was to

be subject to the lease to these people.

Under the term of the new lease when it was given

the time occupied by the litigation was to be de-

ducted, that was the way it was explained to me.

Mr. Schwarz w^as making all the explanations of the

terms of the lease and the conditions of the lease,

that the lease was still in force and would be after

the litigation w^as over, the conditions of the

lease with reference to the royalty were all ex-

plained to me by Mr. Schwarz. We sat there in Mr.

Halla's cabin talking there all the afternoon until



vs. F. R. Coivden et al, 209

(Testimony of J. J. Chambers.)

supper time. As I remember I came up there

about 4 o'clock in the afternoon, and we sat there

the whole afternoon talking about the conditions of

this lease and one thing and another concerning it

until late in the evening. I have no interest in the

outcome of this action.

Cross-examination.

I have no arrangement with the Golden Bull

Mining Company, plaintiff in this action, to receive

an interest in the profits of the Golden Bull Mining

Company for my testimony given here to-day. I

had onlv one conference on this business at Halla's

cabin. I was not in Mr. Halla's cabin on Septem-

ber 24th, 1906, sometime after the 7th of October

was the first time I was in Halla's cabin. I had

conference with these other people, but that was the

first conference I was at in Halla's cabin. Rogers

and Judge Reed and Schwarz and Otto Halla

and myself were all present at this conference.

Yes, I had my hands full of litigation at that time.

I was fighting for an interest in the Bon Voyage

claim. I had talked with a good many people try-

ing to find out the condition of things. I talked Avith

any one I thought would be able to help to get things

in shape to be ready for this suit that was coming

on. I found that I was not able to furnish the

testimony that I telegraphed out for. I had a con-

versation with Judge Reed and Mr. Rogers in my
room in the Golden Gate Hotel. We talked over

what possible evidence I might be able to furnish,
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how, I could go in behalf of these defendants in that

case, what the evidence might be that I would give

confidentially to an attorney to be hired by Rogers.

It was arranged that I was to have a meeting with

Mr. Halla and they would submit the proposition

to them, and that if I could see my way clear here

that I would go into the deal, which afterward I did

not do.

Mr. C. V. LAFARGE, called and sworn on behalf

of plaintiff in rebuttal, testified as foUow^s

:

My name is Chas. V. LaFarge. I am manager of

the Pacific Cold Storage Company and one of the

plaintiffs in this case. I knoAv the Golden Bull

Mining Company. It is a co-partnership formed

to mine the Golden Bull claim. It is composed

of the plaintiffs in this case. It was organized to

mine the Golden Bull Claim, principally under the

lease which has been offered in evidence. There

was some mining done by the company on the Golden

Bull claim. The company expended somewhere

between fifteen and sixteen hundred dollars upon

the claim. The president of the company acted

also as manager and secretary. Mr. Loewenherz

was the first president. I became president some-

time between the first and 10th of October, 1906.

The company signs its papers and acts through these

officers that I speak of. I, personally, had nothing

at all to do with the negotiations concerning the sign-

ing of this lease.
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After I became the president of the Golden Bull

Mining Company the first that I had to do with the

negotiations with the defendants was on the 12th of

October. I got a 'phone from Mr. Rogers, who called

me to Judge Reed's office by the 'phone. I went to

Judge Reed 's office and Mr. Rogers and Judge Reed

were there. Mr. Rogers told me, ^^La Farge, these

matters are in such a shape now we can't handle this

thing ; then I, acting for the Golden Bull, and Judge

Reed, acting for the defendants in this matter, have

negotiated as follows: the Golden Bull is to make

a release of their lease to the defendants or surren-

der their lease, and in return for which they will get

an agreement from Halla and his partners agreeing

to give back another lease at the expiration of the

litigation ; in other words, they will deduct the time

from the lease which is consumed by the litigation,

but the lease itself is to be exactly the same in its

terms as it is now; the terms to be just the same

as now, except the time should be extended commen-

surate with the time consumed in the litigation."

I asked Judge Reed if he would confirm what Rogers

had stated

—

Mr. BRUNER.—This is objected to because there

is nothing to show at this time any connection be-

tween Judge Reed and these defendants, or that

Judge Reed was qualified to act for the defendants,

and especially for Schwarz and Hammer—^they have

not shown any connection at all with these two de-

fendants and Judge Reed up to this time, and all so
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far as they have sliown that he was the general attor-

ney for Otto Halla, and so far he cannot bind Mr.

Sehwarz and Mr. Hammer.

Mr. DALY.—We think it comi)etent so far as Mr.

Hammer and Mr. Halla are concerned —
The COURT.—It is not so clear as to Sehwarz, and

it is much the same situation with reference to re-

gard to Hammer, although the evidence shows that

they all received the benefit of Judge Reed's coun-

sel without especially having hired him ; we will over-

rule the objection.

A. (Continuing.) I asked Judge Reed if he

would confirm what Mr. Rogers had stated on behalf

of the plaintiffs, if he would confirm his statement

acting on behalf of the defendants, and he said he

^yould. He then said that it would be necessary for

our co-partnership to pass a resolution empowering

me to sign a release of the lease, as president of the

company; that is, practically to take the proper

steps in order to have it properly and legally done,

and I told him that we would take those steps, and

I then left the office. I think I left with Mr. Rog-

ers, and I then arranged for a meeting of the mem-

bers of the Golden Bull Mining Company, and we

had that meeting.o After that meeting was held,

which I think was on the afternoon of the 14th of

October—just before the meeting I either went over

to Judge Reed's office or telephoned over to him;

that I am not sure about which it was, but I think I

dropped into the Judge's office on my way over to
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the meeting and asked him what sort of a resolution

should be passed, and he wrote out one in the form

of a resolution to have passed, and I then continued

on over to the meeting.

(Exhibit ^^D" handed witness.)

Q. I will hand you Plaintiff's Exliibit '^D" and

ask you to state what that is '^

A. That is the resolution that Judge Reed w^rote

out and requested us to pass.

Q. That is in his own handwriting, is it?

A. Yes, that is in his own handwriting. I took

that with me and called the meeting to order and

stated to them the purpose of the meeting, and that

resolution was adopted. I want to be understood,

also,—excuse me, Mr. Daly—I won't be positive

whether it was that same day or the next morning I

went again to Judge Eeed's office with the lease in

my hands, and I asked Judge Reed what sort of a

release we should give, what sort he wanted us to exe-

cute in accordance with this resolution. He drew

up a release which I read over and saw that it com-

plied with the requirements stated to me by Mr. Rog-

ers. I signed it and turned it over and also the lease

to Judge Reed. Mr. Reed assured me at that time

they should be held in his possession until the full

transactions and negotiations had been completed.

Q. What transactions

—

A. The terms of the negotiations, I should say,

had been fully completed.

Q. What terms do you speak of now?
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A. The terms in respect to the negotiations which
had been conducted between the parties prior to the

execution of this release and the surrender by us of

the lease into Judge Reed's hands pending the liti-

gation.

Q. Would you have let him hold these papers had

he not confirmed the statements mde by Mr. Rogers

as to the terms under which these papers were to be

signed "?

A. No ; nor do I believe the Judge would have re-

ceived them if they had not been turned over under

the agreement made by Halla and his associates, stat-

ing both that they would give us a new lease at the

expiration of the litigation between the Golden Bull

people and the Bon Voyage.

Q. You mean that you left these papers with

Judge Reed then until this litigation was fully termi-

nated under the agreement which you have just

spoken of ?

A. I certainly did so under the agreement which

was stated to me by Judge Reed.

The paper shown me is a release of the lease which

I signed in Judge Reed's office. It is in Judge Reed's

handwriting. It bears date October 15th. I after-

wards had a talk with Judge Reed with reference to

the small fraction of the Golden Bull claim which

lies on the paystreak. This was after the surrender

of the lease. Judge Reed asked me if we had any

objections—that is, ndi the Golden Bull Mining Com-

pany had any objections if the defendants went on
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and started to sink a shaft there. I told him I didn't

think we would, but for him to go and see the boys,

or I would ask the boys, but I didn't think we would

have any objections to their going on there. About

that time, or possibly it might have been a little later,

I went to your office in company with Mr. Densmore

to employ you as attorney to look after the interest

of the Golden Bull Mining Company in the coming

suit. As I understood it, the suit was to be com-

menced immediately after the papers were turned

over—the release. No, the Golden Bull Mining Com-

pany never surrendered its lease or abandoned its

rights under it to the defendants. No demand was

ever made by any of the defendants upon the Golden

Bull Mining Company to resmne work upon the

Golden Bull claim. That was the first time I had

any knowledge that there was a part of the Golden

Bull Mining Claim upon the third beach line in this

small fraction, when Judge Eeed asked me about go-

ing into possession. The Golden Bull Mining Com-

pany would certainly have gone to work upon such

a piece if they had known of its existence. I first

had notice of a repudiation of the agreement about

putting the lease into Judge Reed's hands sometime

in January, the latter j^art of January. I had asked

Judge Reed if the agreement had been signed when
he would turn over the agreement once or twice be-

fore that. Judge Reed never said anything about

the defendants or any of them repudiating the agree-

ment; he simply said that the agreement had not
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been signed; that matters bad not been completed

and it had not been signed. He gave no reasons. When
I learned that the defendants were sinking a shaft on

the fraction, I went to Judge Eeed and asked him for

the agreement, if he had the agreement ready; he

told me the agreement was not signed yet, and then

I went and notified you in the matter (Mr. Daly).

Judge Reed said it was repudiated on the part of

Halla and SchwarS;, and that Schwarz had taken the

release from him and refused to give it back, and

that 'as a compromise he had also given the lease to

Mr. Halla, and Mr. Schwarz had agreed, to give the

release to Mr. Halla, and that they were to be kept

by Mr. Halla in a safety deposit box ; that that was

the best arrangement that he could make; that he

had been endeavoring to regain possession of the pa-

pers, but that he would not be able to comply with

the arrangements. I then served notice upon the

defendants for the return of the lease or for the re-

turn of the papers I had put in Judge Reed's hands.

The paper shown me is the notice I served upon the

defendants in this case. I don't believe there was

any answer made by them to that notice. Between

the time that I gave the release to Judge Reed and

the time the papers were taken from him, no intima-

tion was given to myself, or the company, that the

defendants would not carry out that arrangement.

Nothing was said about our not being in possession,

nor was any demand made that we go to work upon

the Golden Bull claim. I speak for myself person-
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ally only ; nor to the company or any member of it

as far as I knoAv. The relations during the time

these negotiations were pending between members

of the Golden Bull Mining Company and the defend-

ants were friendl}^ so far as I know.

Cross-examination.

The company never kept any minute-book or min-

utes. I won't say positively or not whether we had

a secretary. I am president. We had no b3Maws.

Mr. Loewenherz was elected president and was also

manager of the affairs of the company and looked

after the business. Anything that was important

that was always passed upon by the compan}^, there

would be a meeting of the company. Yes, we met

together as a compan}^ I had nothing to do with

any negotiations personall^v with Mr. Schwarz nor

with Mr. Halla. My only business with the defend-

ants was through Judge Eeed. N'o, he never showed

me any written authority to act for them. I was

not present at the meeting of September 24th when

the lease was signed. Mr. Eogers sent for me to

come over to Judge Reed's office. Mr. Rogers is

one of the members of the co-partnership. Judge

Reed drew up a resolution for us to pass which we

passed, aftenvards he drew up a release. I went to

his office for the purpose of inquiring the sort of a

release he desired me to sign for the lease. The res-

olution was adopted at the meeting of the company-

and I signed the release. The purpose I have stated,

sir ; we were to give a release of the lease surrender-
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ing the lease upon receiving back an agreement, that

we were to have a new lease from these defendants so

that the title might appear to rest in these defendants.

The intention of, the compeny in 'surrenderfing the

lease was so that the title might appear to rest in Mr.

Halla and his associates and we would get an agree-

ment from them to give us a new lease at the expira-

tion of the litigation. That was m}^ understanding;

it was to be a new lease following the same tenns and

conditions as the old lease except that the time was

to be extended. I think the matter was mentioned

in this board meeting I spoke about that the time of

litigation should be deducted from the terms of the

new lease. Yes, sir, it was to be a new lease under the

same terms and conditions as the old one with the

extension of time. I did not know that we could

have brought a suit in our own name. I am not

familiar with the law. Yes, I was told by Judge

Reed that it was necessary to have the title to the

right of possession in the party bringing the suit. I

took his word for it. I only knew that Judge Eeed

told me ; he told me that the party beginning a suit

must be a party entitled to the possession and when

we did that I presumed that we intended to comply

with the law. Yes, I knew that after the release was

delivered and the lease itself surrendered that Halla,

Hammer and Schwarz commenced an action against

Waskey and others, and I know that that action is

still pending. My company did not decline to bring

suit in its own name. Yes, the new lease was to be-
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gin at the termination of certain litigation. The

litigation, as I understand has not been finished. I

didn't get the agreement at the time I delivered the

release because I presume it was not signed at that

time. I never saw that agrement or an^ draft of it.

I never asked Mr. Halla or Mr. Hammer for it.

I never saw Mr. Hammer or Mr. Schwarz until I saw

them here in court. I saw Mr. Halla occasionally

along about that time. I knew that he was one of

the owners of the Golden Bull claim. No, I never

asked him why he didn't make the agreement. Mr.

Daly w^as employed about the first of December to

look after our interests in the suit of Hammer
against Waskey. He was not hired for the purpose

of getting the agreement from Halla, Schwarz and

Hammer. I instructed him to tender his services

to Judge Reed at the time I engaged him. He did

so shortly after I engaged him ; that is, he told me lie

did. The suit of Hammer vs. Waskey was com-

menced after I delivered the lease. I knew that we

were surrendering it for them to begin the suit. I

knew at that time that they were entitled to the pos-

session of the ground subject to the agreement they

were to give it back to us.

Q. Well, there is time enough yet to fulfill that

agreement, is there not"?

Mr. DALY.—We object to this question because

the entire transaction has been repudiated. They
cannot take the position at this time that the agree-

ment with Judge Reed and Mr. LaFarge is still in
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existence, so as to defeat this action, and at the same
time repudiate it, and I therefore object to it on the

ground that it is irrelevant and immaterial and not

within the issues in this case.

The COURT.—Objection sustained.

Yes, on the 15th of October, 1906, I surrendered

this lease and release under the terms of the agree-

ment to be entered into. I am not sure, but I think

I asked for the agreement on that day. I did not

know at what time they were going to bring the suit.

I went to him in good faith under the understanding

that we were to get a lease at the conclusion of the liti-

gation. I understood that Judge Eeed was acting

for the defendants at that time. Mr. Jos. K. Wood
and Mr. Daly were associate attorneys in the matter.

I first consulted Mr. Dal.y. I did not know that Mr.

Wood had been consulted before that with regard to

it. I never consulted with Mr. Wood except in the

presence of Mr. Daly in Mr. Daly's office. I could

not say how long after the 31st of Januar}^ I came to

the conclusion to begin this suit, but it could not be

very long, because I remember it was along about the

latter part of January the papers for the injunction

came on, and I then instructed Mr. Daly to bring suit.

I learned that the papers had been taken from Judge

Reed's hands and I instructed Mr. Daly to begin

suit. That was the first I knew^ they had been taken.

I learned it from Judge Reed when I w^ent to demand

the papers. I should say, it was the latter part of

January. I had not gone for the return of the
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papers but to demand the agreement that had been

promised.

Q. You then never did demand the yjapers back ?

A. No, I demanded that he turn over the agree-

ment from me to these gentlemen.

Q. Just what did .vou say to him?

A. I don't know that I can repeat my exact

words ; I think that that would be impossible at this

time.

Q. What w^as the substance ?

A. Well, that he fulfill the terms of the agree-

ment, that he give us the agreement in lieu of giving

him the title to the ground, or the papers; that they

had gone into the possession of the ground and that

there was no reason why the agreement should not be

forthcoming as had been agreed before.

I first learned that the defendants were in posses-

sion of this fraction, sometime along in January, I

should say. I did not give them permission to do so.

I think Judge Eeed asked permission. Yes, I know

that for quite a long while Mr. Schw^arz refused to

sign the lease unless our people went on the ground

and w^ent to work. I am not very familiar with the

transactions leading up to this signing it, only I know^

that he did finally sign it. I presume I knew there

w^as lots of work being done along the paystreak

which crosses the Golden Bull during this time. Yes,

the deep ground could be worked in the summer as

well as in the wdnter.

No, I do not know that we made any efforts to

resume work. I knew that we had permission to quit
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work until fall. I do not know that of my own per-

sonal knowledge. It ^vas told to me. I knew the ad-

A^erse claim against the title of the Golden Bull along

about that time, and I knew that the Bon Voyage

claim covered the paystreak crossing the Golden Bull

and that they conflicted. I do not know that our com-

pany joermitted others to take possession ; the}^ did it

without our permission. We had no personal pos-

session of the ground. We hc^d a tent on the ground.

I never went out on the claim after the 4th of May.

Mr. Densmore did so ; he told me. Yes, I knew that

during this month of July up to the time th^ct

Waskey and others took possession of the Golden

Bull, that portion in conflict with the Bon Voyage

that Schwarz was demanding that we go into posses-

sion and work the ground, and at the same time we

v;ere demanding his signature to the lease. Yes, he

said he would sign it, if we went into posssesion, and

w^e said we would go into possession if he signed it.

Yes, we sold the boiler to Waskey and he took it

aAvay, as I understand. We sold it because we wanted

a larger one when we worked the claim. This w^as

only a four-horse power boiler, I think, and was not

large enough to handle the working of the claim. We
had used it simply for prospect w^ork. Waskey

I)rospected with it the same as we have done. I pre-

sume the fittings and everything that went wdth the

boiler were sold, but there was a tent and several

things left there and stove and several things after

tlie boiler went, you know. I didn't know^ of my own
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knowledge that both the Waskey leases were given

in the month of June. I have heard that thev were.
t/

I knew there was liable to be litigation over this

claim. I never had any negotiations with Whittren

for a lease, nor did the company, to my knowledge.

I had a fair knowledge of what was going on from

statements made to me by the others, what was going

on and what was being done. My connection was

slight up until the time I was elected president of the

compan}^ When the boiler was sold, neither Waskey
or Crabtree or any of the Bon Voyage people were

in the possession of the disputed piece of ground.

Q. Where was the boiler—point it out on the

map"?

A. It was not upon this piece in conflict, sir.

Q. AVhere is that?

A. I presume in there somewhere (indicating on

map). I think it was on this small fraction between

the Roosevelt and the Golden Bull.

At that time Waske}^ and Crabtree had a lease, I

think, of 220 feet of the westerly half of the Bon

Voyage.

Q. Did you know at that time that Waskey had a

lease on this ground'? A. On what ground?

Q. On the Bon Voyage?

A. He had a lease on the ground not in conflict

with us, though.

Q. Not in conflict with the Golden Bull?

A. With the Golden Bull.

The tent was on the Golden Bull claim at that time,

as far as I know. The boiler was just a small
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prospecting boiler, not sufficient to mine upon an

extensive scale. We had no further use for the boiler.

AVe needed a larger one when we went to work. The

delivery by me of the papers to Judge Reed was con-

ditional upon their giving us an agreement for a new

lease, conditions that are shown by the resolution

that has been introduced in evidence here.

A. J. DALY, a witness on behalf of plaintiffs in

rebuttal, testified as follows

:

I am an attorney at law ; reside in Nome, and was

IDracticing there during the years of 1906-07. I was

consulted by Mr. Rogers, also by Mr. La Farge and

Mr. Densmore in reference to a lease of the Golden

Bull claim. I went to Judge Reed in December,

1906, and tendered m}^ services. Judge Reed's office

was then on the south side of Front Street, I believe,

in the Dunham Building, and told him that I had been

employed in the interest of the Golden Bull Mining

Company. I was there also to tender the services of

Mr. J. K. AYood in the suit of Hammer vs. Waskey.

I did this at the request of the plaintiff in this case.

This was after the suit of Hammer vs. Waskey had

begun. I offered the help of Mr. Wood and myself

in case he desired our assistance in the case, but he

acknowledged the offer in the ordinary way. The

next conversation I had with Judge Reed was when

he detailed to me the manner in which the papers

went out of his hands, and told us the agreement was

not to be effected. It arose by reason of a demand

upon the part of the people whom I represented for
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either the fulfiUment of the terms of the agreement

or the return of the papers. I did not make that de-

mand myself.

T. M. REED, a witness on behalf of plaintiff in re-

buttal, being duly sworn, testified as follows

:

My name is Thomas M. Reed; occupation, attor-

ney ; have been practicing 25 or '6 years, off and on,

with mining and other occupations ; have been prac-

ticing in Alaska between seven and eight years.

I know Otto Halla, B. Schwarz, Jos. Hammer, J.

J. Chambers and W. J. Rogers. I was present at a

meeting at Otto Halla 's house which Mr. Schwarz,

Mr. Rogers, Mr. Chambers, Mr. Halla, and myself

were present. It took place in the early part of

October, a few days before the 11th of October, 1906,

perhaps three or four or five or six days. I think

Mr. Rogers asked me to be present at the meeting,

but I think I was present there at the request of Mr.

Halla, also, I am not sure. I am not certain that Mr.

Halla asked me to be present at the meeting; I am
pretty sure they asked me to be present at a meeting

over there when Mr. Chambers was there and Mr.

Schwarz. Prior to this meeting I had acted as at-

torney for Mr. Halla in several matters. I had a

general retainer with this modification, that he was

to employ me especially in any matter or matters he

wished attended to, and to retain me in such, but in

all matters he wished advice on I was acting on at

that time. I had a general retainer, but not exclu-

sively so. At this meeting there was discussion as to
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taking action against the Bon Voyage claimants for

a portion of the Golden Bull claim. I don't know as

I can give the exact details of it. I can only give a

personal discussion in this particular meeting in

which Dr. Chambers was interested. It was in rela-

tion to the testimony which il/r. Chambers would

give, and the terms which should be arranged be-

tween My. Chambers, Mr. Halla and the Grolden Bull

Mining people if he should produce certain testimony

which he ass^^ed Mr. Rogers and myself that he had

in relation to the validity of the Bon Voyage Claim.

Mr. Chambers said that he had certain letters, or that

he thought he had, which were still in Seattle ; he was

to send for those letters. The letters were supposed

to come from Whittren, I believe, and he said that

they were now in Seattle. One particular letter

which he said he had, if he had not destroyed it, that

was to the effect that no assessment work had been

done on the Bon Voyage claim during the year 1903,

and that was the particular letter which he was to

produce. There was an understanding reached by

the parties present as I understand it, yes, sir. The

understanding was that Mr. Chambers was to furnish

this testimony in any litigation which was about to

be started against the Bon Voyage people and any

other testimony he might secure or which he might be

able to secure in behalf of the Hammer-Halla people

as against the Bon Voyage people, and if in result of

that litigation the Golden Bull people won, that Br.

Chambers should receive a one-third interest in the
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Golden Bull mining claim. He was not to part with

any interest in the Bon Voyage title. The president

of the Golden Bull Mining Company claimed also the

location which was put over the Golden Bull and the

Bon Voyage called the Deer Lodge or the Deerfoot

—

the Deer Lodge, I believe, and they were to deed also

to Chambers a one-third interest of that, and then

Chambers, Halla, Schwarz and Hammer were to join

in the lease to the Golden Bull Mining Company, for

a term of two years, under the same conditions as the

conditions in the lease, which the Golden Bull Mining

Company then had. I think there was an under-

standing at that time or during this discussion as to

who should begin the action or in whose name the

action should be begun. There was considerable dis-

cussion backward and forward in relation to the mat-

ter. I know that Mr. Halla wanted the Golden Bull

people to commence their action in their own name,

although before that they had absolutely refused

—

that is, I am not certain at that time that they had re-

fused. I don't think there was any understanding had

or finally reached at that meeting as to who should

begin the action. I don 't know whether it was at that

meeting or a day or two afterward. That was the first

discussion about the terms of this arrangement. As

I remember, Mr. Schwarz took part in that discus-

sion, something about the terms with Dr. Chambers.

There was some discussion backward and forward

between them. I don't think there was any question

made at that meeting as to whether the lease to the
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Golden Bull Mining Company was in existence or

not. I don't believe there was. I believe, however,

there was some discussion about why the Golden Bull

]\iining people had not gone on in accordance with

their agreement. There was nothing said that I re-

member of by Schwarz or Halla that this lease had

been forfeited or abandoned or surrendered. I re-

member Dr. Chambers and Mr. Schwarz discussing

the lease. Thev had some talk about the lease which

I don't remember. I don't remember exactly. I

know there was some discussion between Mr. Cham-

bers—Dr. Chambers and Mr. Schwarz, in regard to

the lease, but I don't remember what the discussion

was now. There was something said backward and

forward in relation to it.

Q. Was the lease treated by the parties concerned

in that discussion as being in existence or not ?

Mr. BRUNER.—Objected to as leading.

The COURT.—Objection overruled.

A. I think it was ; ves, sir.

I mean it was treated as being still in existence.

After this meeting I began a suit entitled Halla-

Schwarz and Hammer vs. Waskey, on behalf of

Halla, Schw^arz and Hammer.
(Witness handed complaint in cause No. 1636,

Hammer et al. vs. Waskey et al.)

That is the complaint which I filed in that case.

That is my signature there. I signed my name as

attorney for the plaintiffs in that action numbered
1636. I began on the suit because it was absolutelv
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necessary to begin suit to get service on Mr. Whittren

and Mr. Waskey before they went outside. I was

authorized by Mr. Halla to begin suit with the follow-

ing understanding, that the owners of the claim at

that time would commence the suit or should com-

mence the suit after the Golden Bull people refused

to join in the suit, refused either to join in the suit

or to bring the suit themselves, and said they would

not commence a suit themselves; then the owners

said they would commence a suit themselves. It was,

understood that Mr. Schwarz should employ his own

attorney in this suit immediately after the filing of

the complaint. I simply signed the complaint for

the plaintiffs as attorney for the plaintiffs in order

to get the action started immediately. My under-

standing was, I was authorized to begin the action,

but Mr. Schwarz was to have his own attorney. I

have never been served with any discharge. Yes,

there was an arrangement attempted to be made with

the Golden Bull Mining Company for the purpose

of putting Mr. Halla, Mr. Hammer, and Mr. Schwarz

in a position to begin this action No. 1636. Before

the action was commenced about the time the com-

plaint was drawn up I informed Mr. Halla that it

was necessary that we have the right to the immediate

possession of the property, and told him I thought the

best way would be to secure a release of the lease

from the Golden Bull Mining Company. Mr. Halla

says, ''Go ahead and get it—do what you think neces-

sary," so I went to Mr. Rogers at their office and told

him we would have to have a release of the property.
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He came up with Mr. LaFarge to talk over the mat-

ter. I made the proposition to them that they give

me a release of the property, and I would submit the

same proposition to Mr. Halla, Mr. Schwarz and

Mr. Hammer. There was a condition which was

23ending between them and the Golden Bull mining

people and with Dr. Chambers—in the conversation

with Dr. Chambers, and that was that, after the liti-

gation was completed they should have a lease for the

full time that they were delayed by the litigation,

and wanted me to put the proposition in writing, so I

put it in writing ; that is, to this extent, that I offered

to write out the resolution for them to submit to the

Golden Bull Mining Company. That is the resolu-

tion I wrote out for them to follow. I think this was

written at the time, or was written out after Mr. La

Parge came in afterward. He signed it at that time,

and I witnessed it. At that time he also gave me the

lease. He signed the release and I took them and put

them in my desk.

Q. Does this resolution embody the understand-

ing reached between you and Mr. LaFarge with ref-

erence to the delivery of these papers, into your

hands ?

Mr. BRUNER.—Objected to as incompetent, ir-

relevant and immaterial and because it is extremely

leading, suggests the very answer.

The COURT.—He can aswer that; this is a part

of the whole transaction; objection overruled.

A. Yes, I think it does, the delivery of the lease

and release into my hands—that resolution embodies
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the understanding which Mr. LaFarge and I had, al-

though there may have been a modification of it in

one way at that time, but at that time the delivery

into my hands, why, it was the understanding that

I was to see Mr. Halla first and to have an agreement

drawn up when Mr. LaFarge gave us a release. At

the first understanding Mr. Halla was out in the coun-

try somewhere, and I had not seen him, but Mr. La

Farge left the papers in my hand, and I told him that

I would see Mr. Halla in relation to it.

I think I delaj^ed bringing or filing this suit No.

1636, the case of Hammer vs. AVaskey, for the pur-

pose of obtaining this release. I know I wanted—

I

don't know whether I delayed for that purpose en-

tirely, although I know that I wanted the release

before I filed the action, of course. It was verified

on the 13th day of October. I filed the complaint on

the 15th day of October, probably after the release

was signed. I probably delayed for the purpose of

obtaining a release. I don't think at the time when

Mr. Halla signed this verification I explained to him

why it was I had not filed the complaint immediatel}^

I had told Mr. Halla, as I said before, that under our

law there must be the present right to the possession,

or in my view of the law I thought we must have

s^ch a surrender. After the papers were placed in

my hands I talked the matter over with Mr. Halla,

and then I reportd to him w^hat I had done, and he

made objections as to what I had done. He objected

in this way, he objected that he didn't think the two

years' clause—that he should consent to giving the
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two years' lease after the conclusion of the lawsuit,

and he was satisfied that Mr. Schwars and Mr. Ham-
mer would never sign it, and he says,, ^^Now, the un-

derstanding was that we will let them have another

lay, that is what I understand," and he says, *'We

will let the whole thing go for aw^hile, that is what I

understand, and see how the thing gets along," and

so it slid along and nothing more was said. I don't

remember any other objections at that time, when I

first called it to his attention. Mr. LaFarge never

applied to me at any time for the agreement that was

to be furnished by defendants, unless that is what you

might call it, the time you called me down from

my house to go up to your office along in January.

I told Mr. LaFarge in the A. B. Clubroom one

evening that Mr. Schwarz had snatched the release

out of my hands. I don't remember that prior to the

time tliat Schwarz snatched the release from my
hands that I ever informed Mr. LaFarge or any of

the Golden Bull Mining people that Schwarz, Ham-

mer and Halla refused to ratify or carry out this

agreement.

Yes, Mr. Schwarz snatched this release out of my
hands. I don't remember the exact date. I think it

was early in January, 1907. Mr. Halla, Mr. Schwarz

and myself were present at that time. They were

present twice in my office on that day. The first time

they came in Mr. Schwarz came in and he was ver}"

angry, and also Mr. Halla appeared to be very angry.

Mr. Schwarz said he had been up to see Mr. Joe
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Wood in relation to employing him to be his attorney

in this action in the action of Hammer vs. Waskey

;

that Mr. Woods had told him that he represented the

Golden Bull Mining Company, and that he could

not be hi^ attorney, because he probably thought the

Golden Bull Mining Company would be against Mr.

Schwarz, or possibly it would be that way. That also

it had come up in the conversation that the Golden

Bull Mining Company had been applying for a lease

from the Bon Voyage people, and that they had Mr.

Schwarz went on there to say that ithey was in con-

flict, that their agreement with him the}^ had not

conformed to, and they they was not entitled to a re-

lease. He was not going to conform to a lease with

them. I told him the terms under which I had the

lease, that I had an agreement and the lease in my
possession and the release. I told him everything,

how I came to have the lease, and that I could not

retain the lease unless I gave back the release. I told

him that I was holding these papers in trust under

an understanding. He said that they had obtained

the lease from him through fraud, and that there

was a misappropriation, and that they were not en-

titled to any lease anyway. He then left the office,

and Mr. Halla went out also. They came back hardly

five minutes afterward. Mr. Schwarz said, ^^I would

like to see that lease if you have got it." I said,

^^Yes, I have got it. I will show it to you," and I

went to my desk and I took the lease and the release,

they were in the same packet, and started reading
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the release, holding the release in my left hand and

the lease in my right hand. As I was starting to

read, as I remember Mr. Schwarz wa?; standing

slightly at my back, and at my left, and he snatched

the release out of my hands, and put it in his pocket

and then he made a grab for the lease in my other

hand, but I put the lease in my pocket. Of course

there was a row backward and forward, until Mr.

Halla, I think, spoke to us and said, ^^What is the

use of you people fighting about this matter? We
will settle it, if Mr. Schwarz will give me the release.

Judge Eeed, you will give me the lease, and I will

take them and put them down in my safe deposit box,

in the Alaska Bank and Safe Deposit Company's

bank, where they will be kept safe, until they are

called for." In a moment of weakness I consented

to that, and gave them to Mr. Halla, that is, Mr. Halla

then took the release and the lease and he and Mr.

Schwarz then left the house, going down towards

the bank. About five minutes afterwards I was

called to the telephone. Mr. Halla telephoned me

that he was down there at the bank, but that Mr.

Schw^arz would not allow him to put the lease and

the release in the bank as he had promis,ed, but that

he could assure me that he would place them in the

hands of a man who would take care of them, and that

they would be produced when necessary.

I never saw those papers again until to-day. I

innnediately, or the day after, informed Mr. LaParge

of the fact that the lease—that it had then parted
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from my possession, and the manner in which it had

parted from m}^ possession.

I am not still acting as attorney for Mr. Plalla, ex-

cept in one action; our relations terminated on the

first of July. I acted as attorney for him alone in

the matter of Hammer vs. Waskey. I attended that

trial. I remember your coming to see me in Decem-

ber several times, a good many times coming to see

me, one time with reference to joining forces with

you in the action of Hammer vs. Waskey. It was

from the 15th of November to the 15th of December,

somewhere along there; I don't remember the exact

date.

Q. Do you remember what answer you made to

my offer. Judge ? A. You said

—

Mr. BRUNER.—That is objected to as incompe-

tent, irrelevant and immaterial.

The COURT.—Objection overruled.

A. You asked me how the case of Hammer vs.

Waskey was getting along. I told you it was then

standing, I think, on demurrer, and the pleadings

had not been settled. You said you were read}^ to

come in and assist in the trial of the case or assist

in the conduct of the case. I told you it would not

be necessary for you to bother your head about that

for a month or so, probably, and that was all that was

jjiaid about it.

The lease at that time was in my possession. The
complaint in cause 1686, entitled Jos. Hammer, B.

Schwarz and Otto Halla vs. Prank Waskey et al.
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was here admitted in evidence without objection and

the reading of the same duly waived.

""In the U. S. District Court, District of Alaska, Sec-

ond Division.

JOSEPH HAMMER, B. SCHWARZ, and OTTO
HALLA,

Plaintiffs,

vs.

PRANK H. WASKEY, J. CRABTREE, J. POT-
TER WHITTREN, and ANDREW EADIE,

Defendants.

Complaint [in Hammer et al. vs. Waskey et al.]

The plaintiff's comlain^ of defendants, and for a

cause of action alleges

:

1.

That ever since the 1st day of January, 1904, the

plaintiffs have been, and they now are, the owners in

fee and entitled to the possession, by virtue of a valid

mining location known and described as the Golden

Bull Placer Mining Claim, of the following described

premises, lying and being in the Cape Nome Mining

and Recording District, in the District of Alaska, to

wit:

Commencing at the northeast corner of the Golden

Bull Placer Mining Claim, thence running by mag-

netic courses S. 27° 15' E. 630 feet; thence S, 45° W.

695 feet; thence N. 27° 30' W. 495 feet; thence N. 35°

10' E. 747 feet to the place of beginning, containing

about 8.55 acres.
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2.

That on the day of June, 1906, the defendants

forcibly and unlawfully ousted and ejected the said

plaintiffs from the premises above described, and

ever since that time have withheld, and are now

withholding, the possession thereof from the plain-

tiffs, to their damage in the sum of Seventy-five

Thousand Dollars ($75,000.00).

Wherefore, the plaintiff's pray judgment as fol-

lows :

That they be declared to be the OAvners in fee and

entitled to the possession of the premises aforesaid;

That they do, have and recover from the defend-

ants, and each of them, damages in the sum of Sev-

enty-five Thousand Dollars; and for their costs and

disbursements herein.

T. M. REED,
Attorney for Plaintiffs.

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, on oath deposes

and says that he is one of the plaintiffs in the above-

entitled action, that he has read the foregoing com-

plaint, knows the contents thereof, and that the same

is true as he verily believes.

OTTO HALLA.

Subscribed and sworn to before me this 13th day

of October, A. D. 1906.

[Notarial Seal] T. M. REED,

Notary Public, District of Alaska.
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Endorsed: Filed in the office of the clerk of the

Dist. Court of Alaska, Second Division, at Nome,

October 15th, 1906. Jno. H. Dunn, Clerk."

Q. Judge, did you have any conversation with

Mr. LaFarge in December, 1906, with reference to

Schwarz, Hammer and Halla working upon the little

fraction over here (indicating) through which the

third beach line runs ?

Mr. BRUNER.—That is objected to because it is

not shown that Mr. Reed had any authority whatever

to bind the defendants in any manner as to this frac-

tion.

The COURT.—Overruled.
A. Yes, I did.

Q. When was this, Judge ?

A. In December, early in December.

Q. When was it with reference to the time the

papers were placed in your hands b.y Mr. LaFarge %

Mr. BRUNER.—Objected to for the same reason

heretofore stated.

The COURT.—Objection overruled.

A. The papers were placed in my hands, in Octo-

ber, and this was probably a month and a half or

nearly two months afterwards.

Q. What was that conversation, Judge ?

Mr. BRUNER.—That is objected to as irrelevant,

incompetent and immaterial ; nothing whatsoever has

been shown as between the witness on the stand and

the defendants in this action that would give him au-

thority in any way to bind the defendants or any of
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them with regard to working upon the claim or upon

this fraction not in dispute.

The COURT.—Objection overruled.

A. I told Mr. LaFarge that Mr. Halla and Mr.

Schwar^' wanted to go out on the fraction and work

it, and asked him if the Golden Bull people had any

objections'? He said he didn't think they had, that

it was too small for them to bother with, or something

to that effect.

I was requested by Mr. Halla to ask permission of

Mr. LaFarge. I also had some talk with Mr. Dens-

more, and in my talk with him he said about the

same thing. I talked with Mr. Schwarz about it, and

Mr. Schwarz also told me that he had spoken to Mr.

Densmore about it. To the best of my recollection

the conversation w^hich took place between Chambers,

Schwarz and Halla at Halla 's cabin took place some-

time in October. I know it by certain things that

were done that I can fix the date approximately. I

can't fix the exact date; that was over a year and a

half ago.

Q. In this conversation between you and Mr. La

Farge concerning the surrender of these papers,

Judge, was the agreement between you that upon the

delivery of these papers to .you that the release would

become immediately operative before Schwarz, Ham-
mer and Halla gave this agreement for a new lease %

A. Well, I can't say that it was. My unders-tand-

ing was that Mr. LaFarge was to surrender pos-

session of the property immediately, and they were

to give him this agreement for the other lease, that
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if they did not do that these papers were to be sur-

rendered back to Mr. LaFarge.

Cross-examination.

I don't think there was more than one meeting at

wliich Mr. Schwarz and Dr. Chambers were both

present. I remember that shortly before thif^ meet-

ing of which I spoke there had been a meeting of

Halla, Densmore, Rogers and Loewenherz at Halla 's

cabin. As I remember, there was one meeting at

Halla 's house at which Dr. Chambers was not pres-

ent. Chambers came in—I don't 'think Chambers

went down—I think Rogers and I went down to Mr.

Halla 's house and Chambers came afterwards to the

meeting. I think Schwarz was there; yes, sir. I

think that Mr. Hammer was there at one of the meet-

ings, I have forgotten which. Schwarz never agreed

to -sign the lease only at the meeting there when we

were all there together. Mr. Densmore was there and

Mr. Rogers was there. I don't think Dr. Chambers

was there. I took Schwarz' acknowledgment that

evening and made the certificate myself ; I took the

acknowledgment at Mr. Halla 's house. I think

Schwarz was there twice. Chambers and Schwarz

was not there together twice, the.y met but once.

Chambers was not there the night Schwarz signed the

lease and the occasion on which I took his acknowl-

edgment. That is the acknowledgment bearing date

the 24th day of September.

(Lease shown to the witness.)
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I heard them discussing the evidence to be pro-

duced at the trial on that day. There was an un-

derstanding entered into an agreement when Schwarz

and Chambers were both together that Chambers

would produce certain evidence that would defeat

the Bon Voyage claim, and that Chambers was to get

a one-third of the Golden Bull. Other people present

also took part in that conversation, including Mr.

Rogers and Mr. Densmore. I / don't know whether

Mr. Densmore was there or not, but I know Mr. Rog-

ers took part in it. Schwarz, Chambers, Halla,

Rogers and myself were there, I think that was all,

perhaps Densmore may have been there, Mr. Loewen-

herz was not there at that time I don't think. We
held two meetings at Halla 's house; they were a con-

siderable time apart. It is only my recollection as to

the precise time when these meeting,^ were had; and

also from a memorandum which I drew up in pur-

suance of the agreement which was dated the 11th

day of October, immediately after I signed it, I ]5:now

it was immediately, within a day or two after this

agreement was entered into. I drew up a written

agreement which was to be entered into between Dr.

Chambers, Mr. Densmore, and Mr. Halla, which was
dictated to the stenographer and dated the 11th day

of October, and from that I draw my conclusion, that

it was only three or four or five days prior to the

11th of October when this imderstanding was entered

into. I might be mistaken as to two or three days.

There was, however, only one occasion when Schwarz
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and Chambers met at Halla 's cabin that I remember

of. I don't think the lease was signed on that occa-

sion. It is my remembrance that Mr. Schwarz and

I met twice in Mr. Halla 's cabin. After that night

as I remember we had two meetings, or perhaps

three. I think at one time Mr. Densmore, Mr. Rog-

ers, myself and Mr. Halla were present. Mr. Ham-

mer may have been present, he was there on one occa-

sion; my recollection ii=^ somewhat indistinct as to

date.

Q. Well, now, at that consultation with regard

to bringing suit, it was stated by Mr. Rogers and all

the others of the Golden Bull Mining Company that

under no circumstances would the Golden Bull people

have anything to do with commencing this suit ?

A. Either at that time or a subsequent time.

Q. That rather than commence a suit they would

throw the whole thing up ?

A. Well, I don't know whether they used those

exact words or not.

They didn't want their names used in the lawsuit

and they refused to commence a suit and refused

to be parties to a suit. It was not decided at that

meeting that the lease should be surrendered, in or-

der that the defendants in this suit should begin suit.

I don't think possession was mentioned at that meet-

ing.

It is not a fact that Chambers would produce cer-

tain evidence in the trial of the case, was an induce-

ment to Schwarz to sign the lease. I did not hear

that conversation becz^ase I remember Mr. Schwarz
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had already signed the lease. There was one gen-

eral talk that suit would be brought. I had no con-

sultation with Mr. Hammer except in the general talk

there at Halla's house. I don't think Schwarz was

there at that time.

Q. Didn't Rogers say that A. J. Bruner had ad-

vised him not to begin suit because the lease would

run out before they could get to it %

A. That is—I don't think that conversation with

Mr. Rogers was at that night— He said that.

Mr. DALY.—I object to this as not proper cross-

examination.

The COURT.—Sustained.

It might have been in that conversation.

Q. Now, had not Mr. Rogers told you gentlemen

there that evening in that conversation that he had

been over to Judge Bruner 's office %

Mr. DALY.—That is objected to as not proper

cross-examination.

The COURT.—Objection sustained.

Q. Now, was there anything said on the 24th of

September, the date when Mr. Schwarz signed the

leaf^e about commencing a lawsuit?

Mr. DALY.—Objected to as not proper cross-ex-

amination.

The COURT.—Objection sustained.

Mr. Schwarz never consulted with me in regard

to bringing a lawsuit. As far as my personal knowl-

edge goes, Mr. Schwarz never knew that I had filed

a lawsuit until after I had done so, or did he ever

know that I was going to file any suit until after it
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was done, so far as my personal knowledge in the

matter goes.

Q. Was neitlK^r Mr. Hammer nor Mr. Schwarz at

any personal conversation with yon, or gave yon any

anthority at any time either as to making any ar-

rangement or commencing any suit for them, did

thev?

A. Well, I do not know. I think ]\Ir: Hammer
came up in the office one time and we talked about

the matter, but never with Mr. Schwarz.

Q. Are you certain that Mr. Hammer came to

vour office ? A. I think he did about that time.

Q. Alone, or with somebody %

A. I think he came up with Mr. Halla at the time

I was preparing this agreement.

Q. Do you remember what date, about what date

that was %

A. Sometime in October—I think so.

Q. Now, you say you told Mr. Halla that it w^as

necessary to get a release ? You told the other peoj^le

the same thing, that they must give a release ^

A. Yes. (

Q. They must ^^ either fish or cut bait," in com-

mon parlance'? That is to say, surrender the pos-

session to Hammer, Halla and Schwarz, or commence

a suit '^ Is that the fact?

Mr. DALY.—Objected to, if the Court please, as

being entirely new matter not brought out in the di-

rect examination of this witness, and therefore not

pro])er cross-examination.

(Question read.)
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The COURT.—Objection overruled.

A. Practically told them that.

Q. When you began that suit you considered that

the possession of the premises had been surrendered

to your clients, did you not? A. Yes.

Q. How? A. Yes.

Q. You answered yes? A. Yes, sir.

Q. And you conveyed the same impression to La

Farge when you wrote up the release, did you not ?

Mr. DALY.—Objected to. What impressions he

conveyed to Mr. LaFarge are immaterial ; what, was

said and done; impressions are incompetent.

The COURT.—Objection sustained.

Q. And Mr. LaFarge agreed to surrender to 3^ou,

did he not? A. I don't know that he did.

Q. He knew that it was necessary?

A. He knew

—

Q. From what you had told him that it was nec-

essary for him to surrender the possession?

A. I did not tell LaFarge; probably I told Mr.

Rogers—and I suppose I told Mr. LaFarge; I can't

remember which conversation it was.

Q. You would not have commenced the suit Ham-
mer V. Waskey until you had such release or such

surrender of the premises had been made, would you ?

A. I made every effort to get it, but 3"0u know as

well as I do, Mr. Bruner, that there is a question

—

Q. Well, this Cout has not taken it that teas;

this Court has decided it often enough and we will

have to stand by that. However, that was your ad-
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vice to Hall, Hammer, Schwarz, and to Rogers and

LaFarge ? A. Yes.

Q. And after receiving that release you filed the

suit ? A. Yes.

Q. Alleging that the plaintiff in the suit of Ham-
mer against Waskey, Halla, Hammer and Schwarz

were the owners and entitled to the possession of the

ground? A. Yes.

Q. And that suit—you are still connected with

it—has been maintained on that theorv ?

A. I suppose so
;
yes, sir.

Q. Now, Judge, was there any agreement, at that

time that after this litigation which was then contem-

plated should be concluded that a new lease was to be

given to the Golden Bull Company embodying the

same terms as the old lease and for such a period of

time as they should be out of the possession by reason

of the litigation ?

A. That was the proposition
;
yes.

Q. That was it? A. Yes.

Q. That so far as you were concerned was in

conformity with the agreement had with Rogers and

LaFarge and such of the Golden Bull people as you

had stipulated with? A. Yes.

Q. And they understood that? A. Yes.

Q. Was it understood then as to when this agree-

ment was to be drawn up ?

A. I can't say that it was; the original under-

standing was that when the release was surrendered

by the Golden Bull people that the agreement was to

be drawn up, but when the release was surrendered I
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haci not seen Mr. Halla to talk with him about the

matter, and he was to see—that is, Mr. Halla was to

see the other people ?

Q. Well, LaFarge volunteered handing in these

papers ?

A. Yes, Mr. LaFarge put the papers, into my
hands until the matter could be adjusted. I de-

manded the surrender in order that I could file a suit

because it was necessary to file the papers immedi-

ately. ]

Q. Then so far as the action at that time was con-

sidered final and the agreement was to be drawn up

afterward ?

A. Well, it was not final; it would be after Halla

and Schwarz and Hammer—when the whole agree-

ment was complete, then it would be final.

Q. Well, they knew you was going to act upon

that? A. Yes.

Q. And they did surrender the possession to you ?

A. Yes, they delivered the release to me in that

way.
: %'-i^

Q. And you would not have filed this suit as a

lawyer if it was understood that you was going to

immediately return these papers after you com-

menced the suit, would you ?

A. Well, I think not.

Q. Well, you didn't? You was not able to see

Mr. Halla between the time this agreement was en-

tered into, and the time when the release was handed

you, the lease and the release were placed in your

hands ? A. No, sir.
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Q. When did you notify Mr. LaFarge that the

lease and the release had been taken from you*?

A. It was the second day after it was taken from

me.

Q. When was it taken from you?

A. Early in January, I think, or the last of De-

cember ; I have forgotten the date.

Q. Was it not earlier than that ?

A. I don't remember it.

Q. Was it not early in December?

A. I think it was early in January.

Q. Was it not before Mr. Halla and the defend-

ants in this case went out there to work on the Frac-

tion?

A. Yes, I think it was—let me see—I think it

was ; I think it was before they went out.

Q. Well, they went to work about the 20th of

December, did they not, about ?

A. I don't know the exact date; it was sometime

early in December I spoke to Mr. LaFarge and Mr.

Densmore both about them going out.

Mr. BEUNER.—That is all.

C. V. LaFARGE, recalled in rebuttal, testified as

follows :

Q. (By Mr. SHEPARD.) Mr. LaFarge, state

whether or not you had authority from your company
or your associates to execute that release in the hands

of Judge Reed other than what was purported to be

conferred by the resolution which Judge Reed
drafted for your company to pass ?
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A. No, sir, I did not.

Q. State whether or not in executing the release

and placing it with the lease in the hands of Judge

Reed you acted, in so far as your own interests were

concerned, other than in pursuance with the resolu-

tion and in accordance with its terms,'?

A. Why, I acted as its terms of the resolution con-

ferred

—

Q. State whether or not you acted otherwise than

in pursuance of the resolution 1

A. No, that is all.

Mr. JOSEPH HAMMER, recalled in rebuttal on

behalf of plaintiffs, testified as follows

:

Yes, that is my signature to my deposition.

Mr. DALY.—Now at this time I offer the follow-

ing:

That is all, Mr. Hammer.

We offer in evidence portions of this deposition

commencing on page 14 thereof, as follows

:

*'Q. When did you have your first talk with him'?

'^A. This was after the meeting; he asked me
after the meeting; I got to talking with Mr. Dens-

more.

''Q. When was that?

^^A. Well, two or three days after Mr. Schwarz

signed the lease.

*^Q. And what was that talk that you had w4th

him?

(Objected to.)
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**A. He says he was not willing to go on the

ground.

^^Q. He did?

^^A. That is what he said—in front of the Board

of Trade Saloon.

''Q. When was this?

^^A. This was after the meeting, after Mr.

Sehwarz signed the lease."

Mr. BRUNER.—I would like counsel to state the

purpose of this ; there is no contradiction in it so far.

The COURT.—I think the Court can see the pur-

pose.

Mr. BRUNER.—We have no objections to it if the

Court thinks it is proper.

The COURT.—Proceed.
Mr. DALY.—It is for the purpose of showing to

the Court and jury that at the time that Sehwarz

signed the lease that these plaintiffs were not out of

possession of the claim and the fact that these de-

fendants waived those proposition at that time, and

that they were not relying upon any forfeiture up to

that time, because these plaintiffs were temporarily

off the ground.

(Reads:)

^^A. This was after the meeting, after Mr.

Sehwarz signed the lease.

^^Q. How many days after?

*^A. Well, I don't know exactl}^; maybe three or

four days.

^*Q. Did he give any reasons?
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^ ^A. No, sir ; I can 't remember the reasons ; I went

home from business and I saw him on the street.

''Q. Tell us all that took place at this meeting in

front of the Board of Trade, all that you said and

Mr. Densmore said concerning the Golden Bull claim

or the lease upon the claim ?

^^A. Well, as I came up the street I said to Mr.

Densmore, ^You have got a lease now from Mr.

Schwarz ; are your going on the ground ?
' He said,

^No, I can't afford it,' and I went on my way home

and didn't sa}^ anything more.

^^Q. That was all that was said and done at that

time? A. Yes, sir.

*'Q. He gave no reasons whatever?

**A. No, sir.

'^Q. And w^hen did you have your next talk with

him?

**A. I can't understand what you mean.

^^Q. When did you have your next talk with Mr.

Densmore ? A. I had none whatsoever.

^^Q. Did you have any talks with any of the plain-

tiffs in this action, an}^ of the other plaintiffs ?

^^A. No, sir."

Mr. BRUNER.—We move to strike out this testi-

mony on the grounds that it is irrelevant and incom-

petent and immaterial; that it does not contradict

any of the evidence given by this witness heretofore.

The COURT.—As I remember, he had had no con-

versation with any of the plaintiffs at all, and this

as I understand Mr. Daly is to contradict the pre-
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sumption that the defendants had declared the lease

forfeited.

Mr. BRUNER.—Under the terms of this lease, any

forfeiture can take place at the election of the les-

sors; the terms of the lease make its self-acting so far

as forfeiture, and there is no presumption which can

take place against the express terms of the lease

itself.

The COURT.—Motion overruled.

Mr. DALY.—I will next offer that portion of the

deposition on j^age 18, beginning at the top of the

page.

(Reads:)

'^Q. But didn't you make arrangements about

going to work there?"

Mr. BRUNER.—That is objected to as irrelevant

and immaterial.

Mr. DALY.—This is to show the connection—it is

preliminary.

The COURT.—Objection overruled.

^^A. Mr. Schwarz and Mr. Halla came down and

was talking to me a couple of times, and I can't re-

member these things; exer}^ da}^ he came down and

I can't remember everything.

**Q. I am only asking you what you remember;

if you can't remember it, why, that is all right, Mr.

Hammer. They came down, Mr. Schwarz and Mr.

Halla came down to see you and talked over with

you about going to work upon the Golden Bull

claim? ''A. nYes, sir.
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''Q. When was that?

*^A. I don't know what time; I can't remember

what month.

^^Q. Was it in the fall, or early in the winter of

1906?

*^A. I can't remember what month it was.

^^Q. It was in the fall, wasn't it?

'^A. It was in the winter.

^^Q. What was said by them to you at that time

with regard to taking possession of the Golden Bull

claim? *A. I can't remember.

^^Q. You can't remember anything at all about

it? 'A. No, sir.

^^Q. What decision did you come to at that time,

if any? ^*A. I can't remember of the decision.

"(^. Do you know whether 3^ou came to any deci-

sion or not at any of these talks ? ^ A. No, sir.

^^Q. Did you know that Mr. Schwarz and Mr.

Halla went to work upon the Golden Bull claim ?

^^A. I can't remember.
'

' Q. Did you know it at that time ?

^^A. I did not.

'^Mr. DALY.—That is all.

*^Mr. BRUNEE.—AVe move to strike out the entire

testimony now offered on the grounds that it is ir-

relevant, incompetent and immaterial, and does not

tend to prove or disprove any of the issues in this

case.

The COURT.—Motion overruled,"
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Dr. J. J. CHAMBERS, recalled in rebuttal, testi-

fied as follows

:

I had negotiations during the winter of 1906-07

with Mr. Schwarz in trying to negotiate a compro-

mise between my interests in the Bon Voyage. We
were trying to negotiate a compromise of the differ-

ence, trying to arrange a compromise with reference

to my interest in the Bon Voyage and the Golden

Bull interests, where they conflicted. This was dur-

ing last winter. I was out on the claim on the 5th

of December. During the month Mr. Schwarz called

on me several times during the latter part of Janu-

ary and we talked over the matter, and at one time

I called at his cabin in Nome, with reference to the

matter. The lease to the Golden Bull company was

the main bone of contention in negotiating settle-

ment, on account of a lease being held by them and

of my interests there was no lease given. I was in-

dependent so far as my lease was concerned. There

was no lease outstanding. I had a conversation

sometime with him in Februarv or March; it took

place in his cabin near the schoolhouse, in w^hich he

told me he had gotten the lease from their lawyer,

Judge Reed; that it was in his possession and that he

had forfeited it, and that there was now no lease any

more, because he had forfeited it. He held the lease

up in his hands and said to me, '^You see the lease is

not recorded, and it is in my possession, and there is

no lease anymore." I explained to him that they could

call upon him for the return of the lease, and he said
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that in that case he would destroy it, and then it

would be forfeited, and that there would be no lease

;

that that was the only copy of the lease there was.

I told him he could not do that, but he said he could.

Cross-examination.

You bet I was active myself trying to make nego-

tiations for a compromise. I was trying to make

my homestake. I think the honors were about equal

in the negotiations for a compromise between

Schwarz and myself. Some of the conversations

were had after this suit was commenced, but the

principal negotiations were held before the suit was

commenced. He showed me the lease; he held it

in his hands and said: '^You see the lease has never

been recorded." I didn't read it, but it was a sin-

gle sheet of paper, and he said that in case they de-

manded it, that he would destroy it. The proposi-

tion about mv evidence was dismissed lonsr before

that time.

Plaintiffs Rest.

Mr. B. SCHWARZ, recalled in sur-rebuttal, testi-

fied as follows

:

I did not meet Dr. Chambers in Halla's cabin

more than once ; that was on September 24th, 1906.

Mr. Rogers and Mr. Chambers came in the place that

night, after I had signed the lease. After I signed

the lease, Rogers got up and said, ^'I am going to

get Chambers now," and he left, and then he came

back with Chambers about five minutes later on.

That is the only time I met Chambers in Halla's
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house. On that evening Halla had the map there

and Avas showing it to either Rogers or Densmore;

I think it was Rogers. It showed the fraction on the

easterly portion of the Golden Bull and the adjoin-

ing claims. I think I said something that evening

about going on to the fraction at that meeting. I

never was informed by Judge Reed that he had asked

permission of Densmore to go to work on that frac-

tion. Pretty nearly all I have talked with Judge

Reed I have repeated upon the witness-stand. I

never asked Densmore for permission to go on the

claim, nor did mv co-owners of my knowledge.

Mr. JOSEPH HAMMER, recalled in sur-rebut-

tal, testified as follows:

I never was in Judge Reed's office. I never saw

Judge Reed or ever talked to Judge Reed at any time

about any matter in connection with the Golden Bull

claim.

Mr. OTTO HALLA, recalled in sur-rebuttal, tes-

tified as follows

:

I remember the occasion of Dr. Chambers being

at my cabin. Mr. Schwarz was there. Chambers

and Schwarz only met once in my cabin together.

It was on the same day that Schwarz signed the lease.

I never asked Mr. Densmore, or any of the other

plaintiffs, for permission to w^ork upon this fraction.

I never requested or authorized Judge Reed to make

any such request on my behalf or of my associates.

In November I was in Judge Reed's office, and told

him I was going on the ground, that I was building
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a cabin -and preparing to go upon the ground, and

that was all that was said. The question of permis-

sion or consent of the Golden Bull Mining Company

was never discussed between us. The first I learned

of an adverse claim to our working the fraction was

when Densmore came to my cabin about the middle

of Januar}^, after the shaft had been sunk pretty

nearly to bedrock, and told me that they objected.

On September 24th I showed Mr. Densmore a map.

Q. Was there anything said at that time with

regard to the paystreak running through that frac-

tion?

Mr. DALY.—This is objected to because it was

properly a part of their case in chief, and if not

brought out at that time it cannot now be brought

out upon sur-rebuttal.

The COURT.—Objection sustained; I think that

is true.

Q. Now, after that occasion did you have any

conversation with Rogers about that fraction?

Mr. DALY.—Objected to, if your Honor please,

as not proper reply matter; any statements going

to show we had ever forfeited or abandoned this

lease must be brought out in their case in chief, and

at this time this is not proper sur-rebuttal.

The COURT.—Objection sustained.

Cross-examination.

I remembered of Dr. Chambers being at the meet-

ing in my house on September 24th, when I made my
deposition in your office, or soon after that, I think
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the same night. Yes, when I signed the deposition

I knew he was there. That is the deposition, and

that is my signature.

Q. I call your attention to page 21 of this depo-

sition, to the question ^'At the second meeting who

was present 1" A. Yes, sir.

Mr. DALY.—I offer the following questions and

answers in evidence, if the Court please.

Mr. BRUNER.—Objected to because it is not the

proper wa}^ to put in this evidence, and it is imma-

terial and irrelevant and does not contradict any tes-

timony offered.

The COURT.—Objection overruled.

Mr. DALY.—I will read first page 21 of this depo-

sition, if your Honor please.

(Reads.)

^'Q. At the second meeting who were present?

^'A. I believe Mr. Schwarz, Mr. Densmore, Mr.

Rogers, Mr. Loewenherz, and I believe Mr. Cowden

came in; Mr. Cowden stopped just about five min-

utes with the lease ; that is my impression of it now.

*'Q. Judge Reed was also there, was he nof?

*^A. Yes, he was present.

^*Q. Now, why didn't you correct that deposition

at the time you read and signed it and add the name

of Dr. Chambers *?

^^Mr. BRUNER.—Objected to; that does not con-

tradict anything ; they were there, all of them.

^^The COURT.—Objection overruled.

''Q. Why didn't you correct that deposition!
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^*A. There were two sections of that meeting;

one section of the meeting that I was asked about,

my recollection is Dr. Chambers was not there, the

second section, this section that pertained to this

evidence of Dr. Chambers; Mr. Hammer went out,

and it slipped my memory that there were any

changes, or that we ^^^.didn't just go on as we were

there before.

^ ^ Q. This was the second meeting 1

^'A, That is all the same night, and was prac-

tically all one meeting, but I did not recollect those

particulars until afterwards; then Densmore—then

Rogers went outside and got Dr. Chambers, and

then I don't remember whether Mr. Loewenherz re-

mained there 0/ not; this was of course the second

meeting; the first meeting had passed off with Mr.

Schwarz signing the lease, and then was reopened

with some other subjects that same night, so that

made the second meeting, really. And this brought

to my mind that it was not upon a different meeting,

but was the second section of the same meeting, later

on.

^*Q. Then when you gave your deposition you

meant the first section of that meeting ^

^^A. Yes, that is right."

I thought you told me the second meeting, but

at that time it was not in my mind of their being

two sections of that one meeting. If I have not said

anything in the deposition about Dr. Cliambers, or

any remarks made by Schwarz and Dr. Chambers,
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(Testimom^ of Otto Halla.)

I have refreshed my memory since that time suffi-

cient, you know, so that I can go into it a great deal

more fullv. I think we have stated in this trial that

it is a fact that he was not there because I have re-

freshed my memory since that time.

Redirect Examination.

The purpose, and the sole purpose, of the meeting

at my house on the 24th of September was for

Schwarz to sign the lease—for Schwarz to ratify the

lease. Dr. Chambers had no part in that consulta-

tion, or that business at all. Shortly after Schwarz

signed the lease Mr. Rogers went outside and brought

Dr. Chambers to the house. It was about five min-

utes after. Chambers' presence at the meeting was

connected with our meeting in only one way, that

the agreement when entered into between Schwarz

or between us and Mr. Rogers that he will furnish

the testimony of Chambers, then Rogers said he will

go and bring Dr. Chambers; he would tell us what

he had told him, that is, that he could prove that the

assessment work for the year 1903 was not done on

the Bon Voyage claim.

T. M. REED, recalled for further cross-examina-

tion on plaintiff's case in rebuttal, testified as fol-

lows :

I took part in the trial of the case of Hammer vs.

Waske}^ and there were frequent consultations dur-

ing the trial of that case in your office (Mr. Bru-

ner's) in the Masonic Building. I don't remember

a conversation with you in regard to the case of
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Cowden vs. Halla. I don't remember; it might have

been mentioned. I don't think so, but I may have

said in the course of that conversation that if I went

on the stand as a witness in that case, that I could

onl}^ say that I had nothing to do with that case.

Mr. DALY.—I move to strike out the testimony

of Judge Reed, just given, as being in nowise im-

peaching of any testimony heretofore given by Judge

Reed.

The COURT.—AVe strike it out. I don't think it

is of any importance.

[Stipulation Relative to Hammer vs. Waskey et al.]

At this time it was stipulated and agreed in open

court that the case of Hammer vs. Waskey et al., No.

1684, of the files of this court, had been tried in this

court, and a judgment in favor of plaintiff was re-

covered in this court, and that the defendants have

taken an appeal to the Circuit Court of Appeals, and

that it is is not yet undetermined.

This concluded the testimony in the case and there-

upon the defendants made the following motion

:

[Motion for a Verdict for the Defendant, and Denial

Thereof.]

Mr. BRUNER.—A^fter the close of the testimony

the defendants now move the Court to direct the jury

to render a verdict for the defendants and against

the plaintiffs, on the following grounds:

It is alleged in the repty that plaintiff surrendered

the lease described therein, and the possession of the

premises known as the ^^ Golden Bull Mining Claim"
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to the defendants, upon the agreement or under-

standing that thereafter the defendants should give

a written agreement to the plaintiff that upon the

conclusion of certain litigation then contemplated to

be commenced by the defendants against third par-

ties, defendant would give another lease to plaintiff

of the premises known as the *^ Golden Bull Mining

Claim" for a certain period of time.

1st : It is in evidence that said contemplated liti-

gation was initiated, and is still pending. It there-

fore appears that plaintiff has shown no ground for

the present action.

2d: The pending action is one in ejectment, and

plaintiff having surrendered its lease and the right

of possession of the premises to the defendants, is

estopped from asserting any right to the possession

thereof until the temiination of the litigation before

referred to.

3d : Because it appears that plaintiff has mistaken

its remedy, even though all the allegations of the

complaint and reply to the answer be true ; the only

action which it is now entitled to commence being

one to compel defendants to enter into an agreement

to execute a lease upon the termination of the liti-

gation before referred to.

4th: Because plaintiff has not legal capacity to

sue: The assignment from Cowden to the Golden

Bull Mining Company not having been executed ac-

cording to law, and is therefore void.

5th : Upon the further ground that the alleged as-

signment from F. R. Cowden to the plaintiff was
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invalid and void as to these defendants, for the rea-

son that it conchisively appears from the testimony

that the witnesses to said assignment or conveyance

were parties to said assignment, and therefore not

competent witnesses.

(After argument.)

The COURT.—Motion overruled.

[Recital Relative to Argument, etc.]

And thereupon the case was argued to the jury by

Mr. Thomas E. Shepard and Mr. A. J. Daly on be-

half of the plaintiff, and by Mr. Elwood Bruner on

behalf of the defendants, and thereupon the Court

instructed the jury as follows

:

[Instructions of the Court to Jury (in Bill of Ex-

ceptions).]

Gentlemen of the Jury

:

The plaintiffs bring this action to recover from

the defendants the possession of a mining claim called

the Golden Bull Placer Mining Claim, situate in the

Cape Nome Mining and Recording District, District

of Alaska.

The plaintiffs, in stating their cause of action in

their complaint base their right to be restored to the

possession of the claim upon (a) a leasehold estate

which they claim to hold in said claim, derived by a

lease from Halla, Hammer and Schwarz, the owners

of the claim and defendants to this action, dated Feb.

26, 1906, and by an assignment thereof dated in

March, 1906, following, to the Golden Bull Mining

Company, a firm composed of the plaintiffs, and

further (b) upon the withholding of the possession
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from them by the defendants in violation of the plain-

tiffs ' exclusive right to the possession, as claimed by

them.

If the plaintiffs succeed in proving to your satis-

faction by a preponderance of all the evidence that

the lease and assignment vested in them a leasehold

estate in the premises, and that the defendants have

entered on the claim and withhold the same wrong-

fully from them, the plaintiffs, the plaintiffs have es-

tablished their case, and have entitled themselves to

a verdict at your hands.

If, however, the defendants have established by a

preponderance of the evidence that by the plaintiffs'

failure and neglect to keep the covenant of the lease

which required them to work steadily and continu-

ously upon the claim, without suspending work dur-

ing the term of the lease for any period of fifteen

days, they have violated the lease, and that the de-

fendants, in the exercise of their option to declare

the lease violated and forfeited, have entered upon

the claim and withhold the claim from the plaintiffs

rightfully in accordance with the terms of the lease,

your verdict should be for the defendants. So, also,

if the defendants satisfy 3^ou by a preponderance of

the evidence that the plaintiffs abandoned the claim

and surrendered the lease to the defendants, .your

verdict should be for the defendants.

On the contrary, if the plaintiffs have e^tabl//ied

their contention, as set forth in their reply to the

defendants' answer, that T. M. Reed, attorney acting

for the defendants, induced the plaintiffs to execute a
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release of their interest and rights in the lease, by

representing to them that it was necessary for them

so to do in order that the defendants might success-

fully prosecute a suit, for the recovery of the pos-

session of a paiH: of the leased ground against Frank

H. Waskey and others, who had taken possession of

the same to the wrong, as claimed, of both the defend-

ants herein and their lessees, successor.s in interest

and assigns, the plaintiffs herein; that the release

was placed in the custody of the said Reed in trust

that he should hold the same until the defendants

should execute and deliver to them an agreement s.tip-

ulating that a new lease should be given to them run-

ning for a term of two years from the successful ter-

mination of the contemplated action against Waskey

and others, and further stipulating that meantime

until the execution and delivery of this agreement

to the plaintiffs the release should be held in trust

and should be delivered to the defendants only in

exchange for said agreement contemporaneously witli

the delivery of the agreement; and that the defend-

ants afterwards wrongfully obtained the release from

said Reed without delivering to the plaintiffs the

agreement provided for in the proposition of Reed to

them, and that the defendants then taking advantage

of their own wrong took possession of the claim while

the plaintiffs were awaiting fulfillment of the terms

of the proposition of Reed, then the entry upon the

claim by the defendants was unlawful, and the plain-

tiffs should recover in this action, unless the plaintiffs

had previously to the defendants' entry upon the
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claim abandoned the claim for more than fifteen days

without the assent or acquiescence of the defendants,

or had in some other manner theretofore released the

lessors from the obligations of the lease.

I have now in somewhat general terms indicated

what your verdict should be in the presence of certain

general conditions. I shall now endeavor to b^ing

the instructions more closely to the evidence as it has

been developed during the trial.

You are instructed, gentlemen, that if you find

from the evidence that defendant Schwarz, on Sept.

24, 1906, signed and acknowledged the lease dated

Feb. 26, 1906, and delivered it to the lessors, the legal

effect of this execution of the lease would be to ratify

the lease as of Feb. 26, 1906, and invest said Schwarz

with all the rights as well as the obligations of a

lessor, dating from the latter date.

And I instruct you that such would be the legal

effects flowing from his execution and delivery of the

lease, even though as part of the consideration of his

executing the lease there were promises made to him

at the time of the delivery by the plaintiffs, or some

of them, which the evidence shows were not after-

wards performed.

Objections have been made during the trial to the

admission in evidence of the assignment of Cowden

to the Golden Bull Mining Company because the wit-

nesses to the assignment were meml)ers of the Golden

Bull Mining Company.

You will recall that the Court overruled the objec-

tions and admitted the assignment as competent to
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pass to the Golden Bull Mining Company the interest

and estate of the lessee Cowden derived from the

lease, and 3^011 will so treat it in your deliberations

upon the evidence and in reaching your verdict.

If you find from the evidence that a lease was given

to the plaintiffs by the defendants in this aciion of

the Golden Bull Claim, I then charge you that the

plaintiffs have made a prima facie case and are en-

titled to your verdict, unless 3^our further find from

a preponderance of the evidence that such lease was

either surrendered, or forfeited b}^ the defendants

electing to forfeit such lease for failure to comply

with some of the terms thereof, and for which fail-

ure a forfeiture is provided in the lease.

Forfeitures are not favored in the law^ ; clauses of

an instrument providing for a forfeiture thereof are

always to be strictly construed, and proof of for-

feiture and of a claim of such forfeiture b}^ the party

entitled to claim must be made by clear and convinc-

ing testimony.

The jury are instructed that the lease in suit was

at the beginning of this action, and still is, a valid

lease unless the jury shall find, from the clear pre-

ponderance of the evidence, that a forfeiture of the

lease, according to the conditions included therein,

occurred, or that the lease was surrendered by the

plaintiffs prior to the beginning of this action.

The jury are instructed that a waiver may be made
by defendants as to any of the provisions of the

lease; and if the jury find from the testimony that

compliance with any of the terms of said lease was

waived by the defendants, then the defendants can-
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not claim a forfeiture of the lease on account of the

violation of any of the provisions waived by them,

if any were waived; such waiver may be by acts,

words, or conduct on the x)art of the defendants.

The jury are instructed that if they find from the

preponderance of the evidence that the defendant

Schwarz signed the lease in suit knowing that the

work thereunder had previously been suspended dur-

ing more than fifteen days continuously, then he can-

not claim a forfeiture of the lease by reason of such

previous suspension of work, because such signing

and execution of the lease with such knowledge would

amount to a waiver by him of any right to avail him-

self of any previous default of plaintiifs to continue

work on the leased premises.

The jury, are instructed that if they find from the

preponderance of the evidence that the defendant

Hammer left the management of his interest touch-

ing the lease in suit to the defendant Halla, and that

thereafter Halla told me of the plaintiffs that lie

had no objection to the suspension of work under

the lease during the summer mining season, then

neither Hammer nor Halla can claim forfeiture of

the lease by reason of such suspension during the

sunnner mining season.

If the jury find from the testimony that the lease

and release of the lease were left with T. M. Reed

to be delivered by T. M. Reed to the defendants upon

defendants' giving an agreement for a new lease, and

that the defendants Schwarz and Halla obtained pos-

session of these papers from T. M. Reed without
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complying with said conditions, and if the jury fur-

ther find that while said paj)ers were in the posses-

sion of T. M. Reed the plaintiffs were led to believe,

and had good cause to believe, from the acts, con-

duct or silence of the defendants, that the defend-

ants were not then requiring of them a compliance

with the terms of said lease and would not claim a for-

feiture if they failed to comply with the terms there-

of, then the jury are instructed that no forfeiture

for failure to comply with the terms of said lease

could be claimed by the defendants until they had

put plaintiffs upon their guard and had given no-

tice to plaintiffs that they required of them a com-

pliance with the terms of the lease.

The jury are instructed that even if they shall find

from the evidence that the plaintiffs, when Schwarz

signed the lease in suit and in consideration of his

signing it, promised to resume work on the leashed

premises, or to assert or to resume their possession

thereof, or to procure evidence from Dr. Chambers

in support of a suit to be brought by the defendants

to recover the possession from adverse occupants, or

to pay part of the expenses of such suit, they would

not be justified in finding that the defendants are

entitled to claim a forfeiture of the lease by reason

of any such failure on the part of the plaintiffs to

perform any such promises, or to perfomi any prom-

ises or undertakings not set forth in the lease. Such

promises, if any w^ere made, were independent un-

dertakings, not falling within the provisions of the

lease for its forfeiture, and are not to be considered
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in connection with the defense for forfeiture in this

case, but the remedy of the defendants for breach

of any such promises would be by an independent

action for damages.

The jury are instructed that there i?i no evidence

of any authorization of the placing of the lease in

suit, or of the release thereof which was executed on

the part of the plaintiffs, in the hands of T. M. Reed

except on the condition set forth in the resolution in

evidence by which the plaintiffs, Golden Bull Min-

ing Company, authorized the placing of said docu-

ments in the hands of said Reed, namely, that the de-

fendants should execute an agreement to the plain-

tiffs to execute a lease of the Golden Bull Claim to

the plaintiffs for the period of two years from the

conclusion of the litigation then about to be com-

menced against adverse cliamants thereof; and the

jury are further instructed, the undisputed evidence

showing that the defendants did not execute any such

agreement to execute a new lease, that the placing

of said lease and said release thereof in the hands

of said Reed has never taken effect as a surrender of

the lease.

The jury are instructed that it stands admitted by

the plaintiffs, in the course of the trial, that the de-

fendants are the owners in fee( subject to the para-

mount title of the United States) of the premises

embraced in the lease in suit, and they are further

instructed that such ownership is not joint, but the

respective defendants are severally the owners each

of an undivided interest in said premises ; and that
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if the plaintiffs have establislied the lease in suit as

a valid and subsisting lease of the premises, at the

time of the beginning of this action, as against one

or two of the defendants, the plaintiffs will be en-

titled to a verdict against such one or two defend-

ant§, even though they have not established the lease

as valid and subsisting against the other one or two

defendants in the case.

The jury are instructed that the location of the

Deer Lodge Claim by Densmore as agent for Rogers

and in the name of Rogers, embracing the same

ground as that included in the Bon Voyage claim,

which conflicts in part with the Golden Bull Claim

covered by the lease in suit, does not constitute any

defense to the ]3laintiffs ' cause of action in and of it-

self.

You, gentlemen, are the exclusive judges of all

questions of fact. You are the judges of the effect

and value of evidence addressed to you, but your

power of judging the effect of evidence is not arbi-

trary, but is to be exercised with legal discretion and

in subordination to the rules of evidence and law.

You are not bound to find in conformity with the

declaration of any number of witness wdiich do not

produce conviction in your minds against a lesser

number ; or against a presumption or other evidence

satisfying your minds.

You are instructed that a witness wilfully false in

one part of his testimony may be distrusted in oth-

ers, and therefor, if you believe that any witness in

this case has wilfully sworn falsely in regard to any
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matter involved in this action, his testimony may Ije

distrusted in any and all other matters wherein his

testimon^^ is not corroborated by other credible evi-

dence.

In civil cases the affirmative of any of the issues

shall be proved by the party alleging it, and when

the evidence is contradictory, your finding should be

in accordance witli the preponderance of the evidence.

You are instructed that the preponderance of the

evidence is not alone determined by the number of

witnesses testifying to a particular fact or state of

facts. In determining on which side the preponder-

ance of the evidence is, you should take into con-

sideration the opportunity of, the several witnesses

for seeing and knowing the facts to which they tes-

tify, their conduct and demeanor while testifying,

their interest or lack of interest, if any, in the re-

sult of the suit, the probability or improbability of

the truth of their several statements, in view of all

the evidence, facts and circumstances proved on the

trial, and from all those facts and circumstances de-

termine on which side is the weight and preponder-

ance of the evidence.

I hand you herewith two forms of verdict drawn in

conformity with the law. When you have retired to

your jury-room and have agreed upon your verdict,

you should sign by the hand of your foreman the

one upon which you all agree, and return it into court

as your verdict in this case. You will take with you

into the jury-room the pleadings setting forth the
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facts in the case, as each party claims them to be

and the exhibits in the case.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your veridct.

ALFRED S. MOORE,
District Judge.

Nome, Alaska, February 6, 1908.

[Defendants' Exceptions to Instructions Given and

Refused.]

And thereupon, after the charge of the Court to

the jury and before the jury retired to consider

their verdict, and in the presence of the jury, de-

fendants took the following exceptions to the charge

of the Court:

L
Defendants except to that portion of the charge

of the Court which reads as follows

:

*^0n the contrary, if the plaintiffs have established

their contention, as set forth in their reply to the

defendants' answer, that T. M. Reed, attorne}^ act-

ing for the defendants induced the plaintiffs to ex-

ecute a release of their interest and rights in the

lease, by representing to them that it was necessary

for them so to do in order that the defendants might

successfully prosecute a suit for the recovery of the

possession of a part of the leased ground against

Frank H. Waskey and others, who had taken pos-

session of the same to the wrong, as claimed, of both

the defendants herein and their lessee's successors

in interest and assigns, the plaintiffs herein; that

the release was placed in the custody of the said
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Reed in trust that he should hold the same until the

defendants should execute and deliver to them an

agreement stipulating that a new lease should be

given to them running for a term of two years from

the successful termination of the contemplated ac-

tion against Waskey and other.^, and further stipu-

lating that meantime until the execution and de-

livery of this agreement to the plaintiffs the release

should be held in trust and should be delivered to

the defendants only in exchange for said agreement

contemporaneously with the delivery of the agree-

ment; and that the defendants afterwards wrong-

fully obtained the release from said Beed without

delivering to the plaintiffs the agreement provided

for in the proposition of Reed to them, and that the

defendants then taking advantage of their own wrong

took possession of the claim while the plaintiffs were

awaiting fulfillment of the terms of the proposi-

tion of Reed, then the entry upon the claim by the

defendants was unlawful and the plaintiffs should

recover in this action, unless the plaintiffs had pre-

viously to the defendants ' entry upon the claim aban-

doned the claim for more than fifteen day.s without

the assent or acquiesence of the defendants, or had

in some other manner theretofore released the lessors

from the obligations of the lease.

On the ground that the said instruction assumes

that T. M. Reed had authority from the defendants

to act in said matter for them, and there is no evi-

dence to support the same, and does not correctly

state the law.
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2.

Defendants except to that portion of the charge of

the court, which reads as follows

:

^^You are instructed, gentlemen, that if you find

from the evidence that defendant Schwarz on Sept.

24, 1906, signed and acknowledged the lease dated

Feb. 26, 1906, and delivered it to the lessors, the legal

effect of this execution of the lease would be to

ratify the lease as of Feb. 26, 1906, and invest said

Schwarz with all the rights as well as the obligations

of a lessor, dating from the latter date."

^^And I instruct that such would be the legal

effects flowing from his execution and delivery of

the lease, even though as part of the consideration

of his executing the lease there were promises made

to him at the time of the delivery by the plaintiffs,

or some of them, which the evidence shows were not

afterwards performed."

For the reason that if the defendant Schwarz

signed and acknowledged said lease on Sept. 24,

1906, having had a previous understanding that

a new lease should be drawn, and that the signing

of the lease of Feb. 26, 1906, was in effect a new

lease, it was error, for the reason that said lease as

to defendant Schwarz was in effect a new lease and

not a ratification of the lease of Feb. 26th, 1906,

nor a ratification of the assignment thereof, and the

question as to whether or not it was the intention

of SchAvarz to ratify the lease of Feb. 26, 1906, and

the assignment thereof was a matter to be submitted

to the jury, and that said instruction is against law.
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3.

Defendants except to that portion of the charge

of the Court, which is as follows

:

*^ Objections have been made during the trial to

the admission in evidence of the assignment of Cow-

den to the Golden Bull Mining Company because the

witnesses to the assignment were members of the

Golden Bull Mining Company."

*^You will recall that the Court overruled the

objections and admitted the assignment as com-

petent to pass to the Golden Bull Mining Company

the interest and estate of the lessee Cowden de-

rived from the lease, and vou will so treat it in vour

deliberations upon the evidence and in reaching

your verdict."

a. For the reason that it conveys no explicit in-

struction to the jury and leaves the jury to infer

what the court meant by the instruction.

b. For the reason that said assignment w^as not

executed in the manner provided by Section 82,

Chapter Two, Part Five of the Alaska Code, in re-

lation to the execution and acknowledgment of deeds,

and is against law.

4.

Defendants except to that portion of the charge

of the Court which is as follows

:

^^If you find from the evidence that a lease was

given to the plaintiffs by the defendants in this ac-

tion of the Golden Bull claim, I then charge you

that the plaintiffs have made a prima facie case

and are entitled to your verdict unless you further
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find from a preponderance of the evidence that such

lease was either surrenderedm or forfeited b}"

the defendants electing to forfeit such lease for fail-

ure to compl}^ with some of the terms thereof, and

for which failure a forfeiture is provided in the

lease."

For that reason that the Court in said instruction

failed to instruct the jury that they might also find

for the defendants, upon the ground that the plain-

tiffs had abandoned said premises and lease, and

that it is against the law.

5.

Defendants except to that portion of the charge

of the Court, which is as follows:

'^The jury are instructed that the lease in suit

w^as at the beginning of this action, and still is, a

valid lease unless the jury shall find, from the clear

preponderance of the evidence, that a forfeiture

of the lease according to the conditions included

therein, occurred, or that the lease was surrendered

by the plaintiffs prior to the beginning of this ac-

tion."

For the reason that said instructions to the jury

assumes that more than a mere preponderance of

evidence was necessary to find a verdict upon the

ground of abandonment, and that the same is against

law.

6.

Defendants except to that portion of the charge

of the Court which is as follow^s:
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"The jury are instructed that a waiver may be

made by defendants as to any of the provisions

of the lease ; and if the jury find from testimony that

compliance with any of the terms of said lease

was waived by the defendants, then the defendants

cannot claim a forfeiture of the lease on account of

the violation of any of the provisions waived by

them, if the}^ were waived; such waiver may be by

acts, words, or conduct on the part of the defend-

ants."

For the reason that it is against the law.

7.

Defendants except to that portion of the charge

of the Court which is as follows

:

**The jury are instructed that if they find from

the preponderance of the evidence that the defend-

ant Schwartz signed the lease in suit knowing that

work thereunder had previously been suspended

during more than fifteen days continuously, then

he cannot claim a forfeiture of the lease by reason

of such previous suspension of work, because such

signing and execution of the lease with such knowl-

edge would amount to a waiver by him of any

right to avail himself of any previous default of

plaintiffs to continue work on the leased premises.

For the reason that the said instruction to the

jury eliminates from their consideration the condi-

tions and the inducements which led to the signing

of the lease by Schwarz, and that the said instruction

is against law.
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8.

Defendants except to that portion of the charge

of the Court which is as follows

:

^*The jury are instructed that if they find from

the preponderance of the evidence that the defend-

ant Hammer left the management of his interests

touching the lease in suit to the defendant Halla,

and that thereafter Halla told one of the plain-

tiffs that he had no objection to the suspension of

work under the lease during the summer season,

then neither Hammer nor Halla can claim forfeiture

of the lease by reason of such suspension during the

summer mining season."

On the ground that no authority is shown in Halla

from Hammer which would justify such an instruc-

tion, and that the said instruction is against law.

9.

Defendants except to that portion of the charge

of the Court which is as follows

:

'^If the jury find from the testimony that the

lease and release of the lease were left with T. M.

Reed to be delivered by T. M. Reed to the defend-

ants upon defendants giving an agreement for a new

lease, and that the defendants Schwarz and Halla

obtained possession of these papers from T. M.

Reed without complying with said conditions, and

if the jury further find that while said papers

were in the possession of T. M. Reed, the plaintiffs

were led to believe, and had good cause to believe,

from the acts, conduct or silence of the defendants,

that the defendants were not then requiring of them
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a compliance with the terms of said lease and

would not claim a forfeiture if they failed to comply

with the terms thereof, then the jury are instructed

that no forfeiture for failure to comply with

the terms of said lease could be claimed by the de-

fendants until they had put plaintiifs upon their

guard and had given notice to plaintiffs that they

required of them a compliance with the terms of the

lease."

For the reason that the same is against the law,

and not justified b}^ the evidence in the case.

10.

Defendants except to that portion of the charge

of the Court which is as follows

:

'^The jury are instructed that even if they shall

find from the evidence that the plaintiffs, when

Schwarz signed the lease in suit and in considera-

tion of his signing it, promised to resume work on

the leased j)remises, or to assert or to resume

their possession thereof, or to procure evidence from

Dr. Chambers in support of a sviit to be brought

by the defendants to recover the possession from

adverse occupants, or to pay part of the expenses

of such suit, the}^ would not be justified in finding

that the defendants are entitled to claim a for-

feiture of the lease by reason of an,y such failure on

the part of the plaintiffs to perform any such

promises, or to perform any promises or undertak-

ings not set forth in the lease. Such promises,

if any were made, were independent undertakings,

not falling within the provisions of the lease for its
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forfeiture, and not to be considered in connection

with the defense for forfeiture in this case, but the

remedy of the defendants for breach of any such

promises would be an independent action for dam-

ages."

For the reason that said instruction is against

law, and that it eliminates from the consideration

of the jury the question as to whether or not induce-

ments were made to the defendant Schwarz, suffi-

cient to cause him to sign the said lease.

11.

Defendants except to the portion of the charge

of the Court which is as follows

:

*'The jury are instructed that there is no evidence

of any authorization of the placing of the lease in

suit, or of the release thereof which was executed

on the part of the plaintiffs, in the hands of T. M.

Reed except on the conditions set forth in the reso-

lution in evidence b}" which the plaintiffs. Golden

Bull Mining Company, authorized the placing of

said documents in the hands of said Reed, namely,

tliat the defendants should execute an agreement

to the plaintiffs to execute a lease of the Golden

Bull Claim to the plaintiffs for the period of two

years from the conclusion of the litigation

then about to be commenced against adverse claim-

ants thereof; and the jury are further instructed,

the undisputed evidence showing that the defend-

ants did not execute any such agreement to execute

a new lease, that the placing of said lease and said



282 Otto Halla et al

release thereof in the hands of said Reed has never

taken effect as a surrender of the lease."

For the rason that the Court took away from the

consideration of the jury the facts as to the employ-

ment of Reed, his authority and all acts and cir-

cumstances connected with the deposit of said lease

with said T. M. Reed, and that the same is against

law.

12.

Defendants except to that portion of the charge

of the Court which is as follows

:

^^The jury are instructed that the location of the

Deer Lodge Claim by Densmore, as agent for Rogers

and in the name of Rogers, embracing the same

ground as that included in the Bon Voyage Claim

which conflicts in part with the Golden Bull Claim

covered by the lease in suit, does not constitute any

defense to the plaintiffs' cause of action in and of

itself."

For the reason that the Court took away from the

iurv the consideration of the facts and circumstances

surround/^ the said location of Rogers, which tended

to show that the said location was made in hositility

to the title of the defendants, and that the said

instruction is vague and uncertain and that the

same is against law.

13.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit:

** Another question for your deteniiination will

be, whether or not the plaintiff Golden Bull ]\Iining
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Company has ever abandoned the rights, if any they

obtained, under the lease admitted in evidence."

^^By abandonment of a mining lease and any

rights therein granted is meant the voluntary sur-

render of the rights granted in said lease, or the

voluntary surrender of the premises therein demised,

without the intention of thereafter claiming said

rights or said premises under said lease."

For the reason that the said instruction is a cor-

rect statement of the law and was nowhere in the

charge of the Court to the jury given, which excep-

tion was then and there duly allowed by the Court.

14.

Defendants except to the refusal of the Court to

give the following instruction duly requested by

the defendants to wit

:

*^The question of abandonment is one depending

upon the intention of the person alleged to liave

abandoned a mining claim, and when, tlierefore, a

person alleged to have abandoned a mining claim

denies at the trial, upon the witness-stand, that he

did in fact abandon the same ; the question whether

or not an abandonment has in fact occurred must

be ascertained from all the surrounding circum-

stances of the case, and the acts and conduct of the

party himself, and all the other evidence svibmitted

to you which may throw light upon this question of

abandonment. '

'

For the reason that the said instruction was a cor-

rect statement of the law, and was fully justified

by the evidence admitted in the case, and was not
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submitted to the jury by the Court in any other part

of the charge.

Which exception was then and there duly allowed

bv the Court.

15.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants to wit

:

^^Abandonment is a union of the fact and intent

of the party, and the fact of abandonment therefore

and the intent to abandon may be established entirely

from the conduct of the party.
'

'

For the reason that said instruction was a correct

statement of the law, was fully justified by the evi-

dence in the case, and the jury were not instructed

upon that point in any other part of the charge.

Which exception was then and there duly allowed

bv the Court.
16.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants to wit

:

''In this case the defendants rely upon three

defenses

:

First : Abandonment.

Second : Forfeiture.

Third : Voluntary surrender of the lease.

If you find that the defendants have made out

either one of these defenses by a preponderance of

evidence, vour verdict should be for the defendants."

For the reason that tlie said instruction is a cor-

rect statement of the law,
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Which exception was then and there duly allowed

by the Court.

17.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wdt

:

*^If you find from the evidence that the plain-

tiffs surrendered said lease upon the understand-

ing and with the knowledge that the defendants w^ere

to commence suit against third parties who were

in possession of said premises, and that upon tlie

temiination of such litigation the plaintiff was to

be entitled to a new lease of said premises ] that the

said litigation was commenced by the defendants,

and that said litigation is still pending, I instruct

you that the defendants are now entitled to the pos-

session of said premises as between the plaintiff*

and the defendants, and your verdict should be

against the plaintiff and for the defendants."

For the reason that the same is a correct statement

of the law and was fully justified by the evidence

admitted in the case.

Which exception was then and there duly allowed

by the Court.

18.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

''If you find from the evidence that during the

period while the plaintiff was entitled to the posses-

sion of the premises described in the complaint, third

parties ousted the plaintiff from the possession there-
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of, and that the possession thereof could not be re-

gained without the commencement of an action at

law, and that the plaintiff refused and neglected to

commence either to retake possession of said prem-

ises, or to commence an action at law^ for the recovery

of the possession thereof, and surrendered the said

lease, and the right to possession of said premises to

the defendants, for the purpose of enabling the de-

fendants to legally commence such an action at law,

and that defendants did commence such an action,

and that said action is still pending and undeter-

mined, your verdict must be for the defendants."

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there duly allowed

by the Court.

19.

Defendants except tp the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

**If you find from the evidence that the plaintiff

failed and neglected to work and mine said premises

for a period of fifteen consecutive days at any time

during mining season ; that thereafter the defendants

complained to plaintiff company and demanded an

immediate resumption of labor ; that thereupon mem-

bers of plaintiff company declared that they were

through, with the lease, and would return the same to

defendants, such action on the part of members of

plaintiff company would constitute a forfeiture, and
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an instrument in writing would not be necessary to

terminate said lease."

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception w^as then and there duly allowed

by the Court.

20.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

*^If you find from a preponderance of the evidence

that wdien defendant Schwarz signed the lease ad-

mitted in evidence he did so, with the understanding

that it was the same as signing a new lease ; that as

collateral and as an inducement to sign said lease and

not var3dng the terms of said lease, the plaintiff

promissed to assist in the prosecution of litigation

against the adverse claimants to a portion of said

Golden Bull Mining Claim, and to pay a portion of

the expense thereof ; also to furnish certain evidence

to be used upon the trial of said action; also to go

immediately upon said premises and work and mine

the same ; and plaintiff failed and neglected, and re-

fused, to carry out any and all of said inducements

and promises,then there was a partial failure of con-

sideration, and said lease was void as to the defendant

Schwarz.''

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.
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Which exception was then and there duly allowed

by the Court.

21.

Defendants except to the refusal of the Court to

give the following- instruction duly requested by the

defend ants, to wit:

**The iurv are instructed, if thev do not find from a

^preponderance of the evidence that the defendant

Schwarz ratified the lease of date February 28th,

1906, admitted in evidence, then their verdict must be

for said defendant Schwarz. '

'

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there duly allowed

by the Court.

22.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

**You are further instructed that before you can

find that the defendant Schwarz ratified said lease of

date February 28th, 1906, they must be satisfied by

clear and convincing testimony that it was the inten-

tion of ScliAvarz so to do.

"

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

AVhich exception was then and there duly allowed

by the Court.

23.

Defendants except to the refusal of the Court to
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give the following instruction duly requested by the

defendants, to wit

:

**You are instructed that an instrument in w^riting

is not necessary to terminate a tenancy, provided, the

parties agree thereto.
'

'

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there dul}^ allowed

by the Court.

24.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

* ^ If you find from a preponderance of the evidence

that w^hen defendant Schw^arz signed the lease admit-

ted in evidence, he did so, with the understanding

that it was the same as signing a new lease; that as

collateral, and as an inducement to sign said lease,

and not varying the terms of said lease, the plaintiff

promised to assist in the prosecution of litigation

against the adverse claimants to a portion of said

Golden Bull Mining Claim, and to pay a portion of

the expenses thereof ; also to furnish certain evidence

to be used upon the trial of said action ; also to go im.

mediately upon said premises and work and mine the

same ; then the lease so obtained from and executed

by defendant Schw^arz, w^ould be as to said Schwarz,

a new lease, and would not relate back to the original

date of the lease, or be a ratification of the same.
'

'
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For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there duly allowed

by the Court.

25.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:

^^The jury are instructed that under the laws of

Alaska a conveyance of any interest in real property,

must be attested to by two subscribing witnesses. In

this particular, I instruct you that by two witnesses

is meant two persons not parties to the conveyance.

A lease has been admitted in evidence, which pur-

ports to have been attested to by two witnesses. If,

however, you find from the testimony that said wit-

nesses were parties to the conveyance and parties to

this action relying upon said assignment, I instruct

you that said attestation would be invalid and void

as to these defendants, and your verdict must be for

the defendants."

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there duly allowed

by the Court.

26.

Defendants except to the refusal of the Court to

give the following instruction duly requested by the

defendants, to wit

:
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*^It is in evidence that C. A. Densmore and W. J.

Rogers, of plaintiff company, while claiming to be

lessees of defendants, made and recorded a mining

location in conflict with and covering about half of

the Golden Bull Claim, the premises in controversy.''

*'The jury are instructed that, prima facie, said lo-

cation so made, was an act in hostility to the title of

defendants, and the burden is upon plaintiffs to show

by clear and convincing testimony that said location

was not made in hostility to and for the purpose of

defeating defendants' title."

For the reason that the same is a correct statement

of the law and was fully justified by the evidence ad-

mitted in the case.

Which exception was then and there duly allowed

by the Court.

And thereafter, the jury in this case came into

court, answered at roll-call and rendered the follow-

ing verdict

;
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''In the District Court for the District of Alaska^

Second Division.

No. 1684.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOEWEMIERZ, E. E. CHILBERG
and C. Y. La FxiRGE, Copartners Under the

Firm Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Verdict for Plaintiffs [In Bill of Exceptions].

We, the jury empaneled to try the above-entitled

cause, do find our verdict for the plaintiffs, that they

are entitled to the possession of the property de-

scribed in the amended complaint, and that the nature

and duration of their estate are that of a leasehold

estate therein for a term beginning on the 26th day

of February, 1906, and extending thence until the

first day of July, 1909, which estate is derived by the

plaintiffs through a lease of said property made by

the defendants to the plaintiff F. R. Cowden, bearing

date the 26th day of February, 1906, and which lease

was thereafter, and before the beginning of this ac-

tion, duly assigned by said Cowden to the plaintiffs
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under their firm name and style of tlie Golden Bull

Mining Company.

Dated Feby. 5, 1908.

D. E. CAMPBELL,
Foreman."

[Prayer for Settlement, etc., of Bill of Exceptions].

Now, in furtherance of justice and that right may
be done, the defendants present the foregoing as their

bill of exceptions in this case, and pray that the same

may be settled and allowed, signed and certified by

the Court, and allowed by law.

ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Defendants.

In the District Court for the District of Alaska, Sec-

ond Division.

F. R. COWDEN et al.,

Plaintiffs,

vs.

OTTO HALLA et al..

Defendants.

Order Allowing, Settling and Certifying Bill of Ex-

ceptions.

Be it further remembered that the matter of the

settling and certifying of the proposed Bill of Ex-

ceptions in the above-entitled action lately filed here-

in by the defendants came on regularly to be heard in

open court on the 16th day of March, 1908. The

Honorable Alfred S. Moore, the Judge who pre-
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sided at the trial of said action, presiding, and the

time for such settling and certifying of said bill of

exceptions, having been duly extended by stipulation

of the parties and by orders of the Court, until and

including this day and said proposed bill having been

amended in accordance with the agreement of the par-

ties to the action, and the Court having adjudged that

the proposed Bill of Exceptions as amended and as

hereinbefore set out, is a true and correct Bill of Ex-

ceptions, the foregoing is hereby allowed, settled and

certified, as the Bill of Exceptions in the above en-

titled action.

I further certify that the foregoing contains a full

and true statement of the evidence of each and every

witness produced upon the trial of said cause, and all

the testimony in said cause, and all the instructions

of the Court and all of the exceptions to said instruc-

tions, and the objections made to the introduction of

testimony as the same appears therein, and the mo-

tions made, and all objections to said testimony, to-

gether with the ruling of the Court, upon said objec-

tions and mo^tions, and the exceptions taken and

allowed by said rulings.

Done in open court, Nome, Alaska, this 23d day of

March, A. D. 1908.

ALFRED S. MOORE,
Judge of the District Court, District of Alaska, Sec-

ond Division.
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[Admissions of Service of Bill of Exceptions].

Due service of the within Bill of Exceptions is

hereby accepted in the District of Alaska, this 23d

day of March, 1908, by receiving a duly certified copy

of the same.

A. J. DALY,
Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Due service of the within Bill of Exceptions is

hereby accepted, in the District of Alaska, this 7th

day of March, 1908, by receiving a duly certified copy

of the same.

A. J. DALY,
Of Attorneys for Plaintiff.

D. B. C.

[Endorsed] : No. 1684. In the District Court.

District of Alaska, Second Division. F. R. Cowden

et al.. Plaintiffs, vs. Oto Halla et al.. Defendants.

Bill of Exceptions. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Mar. 7, 1908. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Bruner, J. Allison

Bruner, Attorney for Defendants, Nome, Alaska.

Refiled in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Mar. 23, 1908.

Jno. H. Dunn, Clerk. By , Deputy.
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In the District Court for the District of Alaska, Sec-

ond Division,

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOEWENHERZ, E. E. CHILBERG
and C. V. La FARGE, Copartners Under the

Firm Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Assignment of Errors.

Come now the above-named defendants Otta Halla,

Jos. Hammer and B. Schwarz by and through their

attorneys, Elwood Bruner and J. Allison Bruner, and

say that in the records, proceedings and trial of the

above-entitled cause there are manifest errors affect-

ing the substantial rights of the defendants, to their

injury, as follows:

1.

The Court erred in overruling the objection of de-

fendant to the admission of the assignment of F. R,

Cowden to the Golden Bull Mining Company, which

offer and objections made thereto were as follows:

*'Mr. DALY.—We offer at this time, if your

Honor please, the assignment of the lease Exhibit 'A'

marked Exhibit 'B' for identification, from F. R.
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Cowden to the Golden Bull Mining Company, said in-

strument being marked Exhibit 'B' for identification,

in evidence.

Mr. BRUNER.—At this time we object to the ad-

mission of the assignment in evidence on the grounds

that it is incompetent, irrelevant and immaterial, and

for the reason that the assignment is not executed

with the formalities required by law, by Section 82 of

the Code, for the reason that the instrument must be

witnessed by disinterested parties, otherwise, they are

parties to the instrument which they have witnessed

as in this case ; this is witnessed by H. H. Davies and

Leo Loewenherz, who are parties to this instrument;

therefore, it is not witnessed with the formalities re-

quired by law.
'

'

The COURT.—The objection to the introduction

of the assignment. Plaintiff's Exhibit ^B' for identifi-

cation is overruled. It may be admitted now and

marked plaintiff's Exhibit ^B.'

Mr. BRUNER.—To which ruling we save an ex-

ception, if your Honor please."

2.

The Court erred in sustaining the objections of the

plaintiff to the following question asked the witness

Schwarz

:

^^Q. Have the plaintiffs ever contributed anything

towards tlie expense of the suit of Hammer vs. Was-
key^

Mr. DALY.—We object to that as incompetent, ir-

relevant and immaterial, relating to a condition not

expressed in tlie lease nor relied upon in the answer.

The COURT.—Objection sustained."
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To which ruling of the Court an exception was duly

noted.

3.

The Court erred in refusing to admit in evidence

the records in the case of Hammer vs. Waskey, the

offer thereof and the objections thereto being as fol-

lows :

^^Mr. BRUNER.—At this time we will offer in

evidence the records in the case of Hammer vs. Was-

key for the purpose of establishing that the suit of

Hammer et al. vs. Waskey et al., is still pending and

undetermined.

Mr. DALY.—We object to the offer of this evi-

dence because it is incompetent, irrelevant and im-

material.

The COURT.—Objection sustained."

To which ruling of the Court an exception was

duly noted.

4.

The Court erred in sustaining the objection of

plaintiff to the following question asked of the wit-

ness LaFarge on cross-examination.

^'Q. Well, there is time enough yet to fulfill that

agreement, is there not^

Mr. DALY.—We object to this question because

the entire transaction has been repudiated. They

cannot take the position at this time that the agree-

ment with Judge Reed and Mr. LaFarge is still in

existence, so as to defeat this action, and at the same

time repudiate it; and I therefore object to it on

the ground that it is irrelevant and immaterial and

not within the issues in this case.
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The COURT.—Objection sustained."

To which ruling of the Court an exception was

duly noted.

5.

The court erred in sustaining the objection of

plaintiff to the following question asked the witness

Reed on cross-examination:

^^Q. Now, was there anything said on the 24th of

September, the date when Mr. Schwarz signed the

lease, about commencing a lawsuit ^

Mr. DALY.—Objected to as not proper cross-ex-

amination.

The COURT.—Objection sustained."

To which ruling of the Court an exception was

duly noted.

6.

The Court erred in denying the motion of defend

ants made at the close of the testimony to direct a

verdict for the defendants and against the plaintiffs,

which motion was as follows

:

''Mr. BRUNER.—After the close of the testimony

the defendants now more the Court to direct the jury

to render a verdict for the defendants and against

the plaintiffs on the following grounds:

It is alleged in the reply that plaintiff surrendered

the lease described therein, and the possession of the

premises known as the 'Golden Bull Mining Claim'

to the defendants, upon the agreement or understand-

ing that thereafter the defendants should give a writ-

ten agreement to the plaintiff that upon the conclu-

sion of certain litigation then contemplated to be
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commenced b}^ the defendants against third parties,

defendants would give another lease to plaintiff of

the premises known as the ^Golden Bull Mining

Claim,' for a certain period of time.

1st : It is in evidence that said contemplated litiga-

tion was initiated and is still pending; it therefore

appears that plantiff has shown no ground for the

present action.

2nd: The pending action is one in ejectment, and

plaintiff having surrendered its lease and the right

of possession of tlie premises to the defendants, is

estopped from asserting any right to the possession

thereof until the termination of the litigation before

referred to

;

3rd: Because it appears that plaintiff has mistaken

its remedy, even though all the allegations of the

complaint and reply to the answer be true ; the only

action which it is now entitled to commence being

one to compel defendants to enter into an agree-

ment to execute a lease upon the termination of the

litigation before referred to

;

4th: Because plaintiff has not legal capacity to

sue

;

The assignment from Cowden to the Golden Bull

Mining Company not having been executed according

to law, and is therefore void.

5th : Upon the further ground that the alleged as-

signment from F. R. Cowden to the plaintiff was in-

valid and void as to these defendants for the rea-

son that it conclusively appears from the testimony

that the witnesses to said assignment or conveyance
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were parties to said assignment, and therefore not

competent witnesses.

(After argument.)

The COURT.—Motion overruled."

To which ruling of the Court an exception was

duly noted.

7.

The Court erred in giving to the jury the follow-

ing instruction

:

'*0n the contrary, if the plaintiffs have established

their contention, as set forth in their reply to the de-

fendants ' answer, that T. M. Eeed, attorney acting

for the defendants, induced the plaintiffs to execute

a release of their interest and rights in the lease,

by representing to them that it was necessary for

them so to do in order that the defendants might

successfully prosecute a suit for the recovery of the

possession of a part of the leased ground against

Frank H. Waskey and others, who had taken pos-

session of the same to the wrong, as claimed, of both

the defendants herein and their lessee's successors

in interest and assigns, the plaintiffs herein ; that the

release was placed in the custody of the said Reed

in trust that he should hold the same until the de-

fendants should execute and deliver to them an agree-

ment stipulating that a new lease should be given to

them running for a term of two years from the suc-

cessful termination of the contemplated action

against Waskey and others, and further stipulating

that meantime until the execution and delivery of

this agreement to the plaintiffs the release should

be held in trust and should be delivered to the de-
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fendants only in exchange for said agreement con-

temporaneously with the delivery of the agreement

;

and that the defendants afterwards wrongfully ob-

tained the release from said Eeed without deliver-

ing to the plaintiffs the agreement provided for in

the proposition of Reed, then the entry upon the

claim by the defendants was unlawful and the plain-

tiffs should recover in this action, unless the plain-

tiffs had previously to the defendants' entry upon

the claim abandoned the claim for more than fifteen

days without the assent or acquiescene of the defend-

ant^, or had in some other manner theretofore re-

leased the lessors from the obligations of the lease."

To which instruction of the Court an exception was

duly noted.

8.

The Court erred in giving to the jury the following

instruction :

'^You are instructed, gentlemen, that if you find

from the evidence that defendant Schwarz on Sept.

24, 1906, signed and acknowledged the lease dated

Feb. 26, 1906, and delivered it to the lessors, the le-

gal effect of this execution of the lease would be to

ratify the lease as of Feb. 26, 1906, and invest said

Schwarz with all the rights as well as the obligations

of a lessor, dating from the latter date.

And I instruct you that such would be the legal

effects flowing from his execution and delivery of the

lease, even though as part of the consideration of

his executing the lease there were promises made to

him at the time of the delivery by the plaintiffs, or
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some of them, which the evidence shows were not af-

terwards performed. '

'

To which instruction of the Court an exception was

duly noted.

9.

The Court erred in giving to the jury the following

instruction

:

'* Objections have been made during the trial to

the admission in evidence of the assignment of Cow-

den to the Golden Bull Mining Company because the

witnesses to the assignment were members of the

Golden Bull Mining Company.

You will recall that the Court overruled the ob-

jections and admitted the assignment as competent

to pass to the Golden Bull Mining Company the in-

terest and estate of the lessee Cowden derived from

the lease, and you will so treat it in your delibera-

tions upon the evidence and in reaching your ver-

dict."

To which instruction of the Court an exception was

duly noted.

10.

The Court erred in giving to the jury the following

instruction

:

^*If you find from the evidence that a lease was

given to the plaintiffs b.y the defendants in this ac-

tion of the Golden Bull Claim, I then charge you that

the plaintiffs have made a prima facie case and are

entitled to your verdict unless you further find from

a preponderance of the evidence that such lease was

either surrendered, or forfeited by the defendants
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electing to forfeit siieli lease for failure to comply

with some of the terms thereof, and for which fail-

ure a foreiture is provided in the lease.''

To which instruction of the Court an exception was
duly noted.

11.

The Court erred in giving to the jury the following

instruction

:

^*The jury are instructed that the lease in suit

was at the beginning of this action, and still is, a

valid lease unless the jury shall find, from the clear

preponderance of the evidence, that a forfeiture of

the lease, according to the conditions included there-

in, occurred, or that the lease w^as surrendered by

the plaintiffs prior to the beginning of this action."

To which instruction of the Court an exception was

duly noted.

12.

The Court erred in giving to the jury the following

instruction

:

^^The jury are instructed that a waiver may be

made by defendants as to any of the provisions of

the lease; and if the jury find from the testimony

that compliance with any of the terms of said lease

was waived by the defendants, then the defendants

cannot claim a forfeiture of the lease on account of

the violation of any of the provisions waived by them,

if any were waived; such waiver may be by acts,

words, or conduct on the part of the defendants."

To which instruction of the Court an exception was

duly noted.
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13.

The Court erred in giving to the jury the following

instruction

:

^^The jury are instructed that if they find from

the preponderance of the evidence that the defend-

ant Schwarz signed the lease in suit knowing that

work thereunder had previously been suspended dur-

ing more than fifteen days continuously, then he can-

not claim a forfeiture of the lease b.y reason of such

previous suspensions of work, because such signing

and execution of the lease with such knowledge would

amount to a waiver by him of any right to avail him-

self of any previous default of plaintiffs to continue

work on the leased premises."

To which instruction of the Court an exception was

duly noted.

14.

The Court erred in giving to the jury the following

instruction

:

^^The jury are instructed that if they find from the

preponderance of the evidence that the defendant

Hammer left the management of his interests touch-

ing the lease in suit to the defendant Halla, and that

thereafter Halla told one of the plaintiffs, that he

had no objection to the suspension of work under

the lease during the summer season, then neither

Hammer nor Halla can claim forfeiture of the lease

by reason of such suspension during the summer min-

ing season."

To which instruction of the Court an exception was

duly noted.
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15.

The Court erred in giving to the jury the following

instruction

:

''If the jury find from the testimony that the lease

and release of the lease were left with T. M. Reed to

be delivered by T. M. Eeed to the defendants upon

defendants' giving an agreement for a new lease, and

that the defendants Schwarz and Halla obtained

possession of these papers from T. M. Reed without

compl^dng with said conditions, and if the jury fur-

ther find that while f^aid papers were in the posses-

sion of T. M. Reed the plaintiffs were led to believe,

and had good cause to believe, from the acts, con-

duct or silence of the defendants, that the defendants

were not then requiring of them a compliance with

the terms of said lease and would not claim a for-

feiture if they failed to comply with the terms there-

of, then the jury are instructed that no forfeiture

for failure to comply with the terms of said lease

could be claimed by the defendants until they had

put plaintiffs upon their guard and had given no-

tice to plaintiffs that they required of them a com-

pliance with the terms of the lease."

To which instruction of the Court an exception was

duly noted.

16.

The Court erred in giving to the jury the following

instruction

:

''The jury are instructed that even if they shall

find from the evidence that the plaintiffs, when

S(;hwarz signed the lease in suit and in considera-
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tion of his signing it, promised to resume work on

the leased premises, or to assert or to resume their

possession thereof, or to procure evidence from Dr.

Chambers in support of a suit to be brought by the

defendants to recover the possession from adverse

occupants, or to pay part of the expenses of such

suit, they would not be justified in finding that the

defendants are entitled to claim a forfeiture of the

lease by reason of any such failure on the part of the

plaintiffs to perform any such promises, or to per-

form any promises or undertakings not set forth in

the lease. Such promises, if any were made, were

independent undertakings, not falling within the

provisions of the lease for its forfeiture, and are not

to be considered in connection with the defense for

forfeiture in this case, but the remedy of the de-

fendants for breach of any such promises would be

by an independent action for damages."

To which instruction of the Court an exception was

duly noted.

17.

The Court erred in giving to the jury the following

instruction

:

^'The jury are instructed that there is no evidence

of any authorization of the placing of the lease in

rsjuit, or of the release thereof which was executed on

the part of the plaintiffs, in the hands of T. M. Eeed

except on the condition set forth in the resolution in

evidence by which the plaintiffs. Golden Bull Min-

ing Company, authorized the placing of said docu-

ments in the hands of said Eeed, namely, that the
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defendants should execute an agreement to the plain-

tiffs to execute a lease of the Golden Bull Claim to

the plaintiffs for the period of two years from the

conclusion of the litigation then about to be com-

menced against adverse claimants thereof; and the

jury are further instructed, the undisputed evidence

showing that the defendants did not execute any such

agreement to execute a new lease, that the placing of

said lease and said release thereof in the hands of

said Eeed has never taken effect as a surrender of

the lease."

To which instruction of the Court an exception was

duly noted.

18.

The Court erred in giving to the jury the following

instruction

:

*^The jury are instructed that the location of the

Deer Lodge Claim by Densmore, as agent for Rog-

ers and in the name of Rogers, embracing the same

ground as that included in the Bon Voyage Claim

w^hich conflicts in part with the Golden Bull Claim

covered by the lease in suit, does not constitute any

defense to the plaintiffs' cause of action in and of

itself."

To which instruction of the Court an exception was

duly noted.

19.

The Court erred in refusing to give the following

instruction requested by the defendants;

**Another question for your determination will be,

whether or not the plaintiff Golden Bull Mining Com-
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pany has ever abandoned the rights, if any they ob-

tained, under the lease admitted in evidence.

By abandonment of a mining lease and any rights

therein granted is meant the voluntary surrender

of the rights granted in said lease, or the voluntary

surrender of the premises therein demised, without

the intention of thereafter claiming said rights or

said premises under said lease."

To which refusal of the Court defendants then and

there duly excepted.

20.

The Court erred in refusing to give the following

instruction requested by the defendants:

'^The question of abandonment is one depending

upon the intention of the person alleged to have

abandoned a mining claim, and when, therefore, a

person alleged to have abandoned a mining claim

denies at the trial, upon the witness-stand, that he

did in fact abandon the same; the question whether

or not an abandonment has in fact occurred must be

ascertained from all the surrounding circinnstances

of the case, and the acts and conduct of the party

himself, and all the other evidence submitted to you

which may throw light upon this question of aban-

donment. '

'

To which refusal of the Court defendants then and

there duly excepted.

21.

The Court erred in refusing to give the following

instruction requested by the defendants

:

'^Abandonment is a union of the act and intent of

the party, and the fact of abandonment therefore and
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the intent of the abandon may be established entirely

from the conduct of the party."

To which refusal of the Court defendants then and

there duly excepted.

22.

The Court erred in refusing to give the following

instruction requested by the defendants:

^^In this case the defendants rely upon three de-

fenses :

First : Abandonment.

Second : Forfeiture.

Third : Voluntary surrender of the lease.

If you find that the defendants have made out

either one of these defenses by preponderance of evi-

dence, your verdict should be for the defendants."

To which refusal of the Court defendants then and

there duly excepted.

23.

The Court erred in refusing to give the following

instruction requested by the defendants

:

'

' Ifyou find from the evidence that the plaintiffs sur-

rendered said lease upon the understanding and with

the knowledge that the defendants were to commence

suit against third parties who were in possession of

said premises, and that upon the termination of such

litigation the plaintiff was to be entitled to a new lease

of said premises ; that the said litigation was connnen-

ced by the defendants, and that said litigation is still

pending, I instruct you that the defendants are now

entitled to the possession of said premises as between

the plaintiff and the defendants, and your verdict
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should be against the plaintiff and for the defend-

ants.''

To which refusal of the Court defendants then and

there duly excepted.

24.

The Court erred in refusing to give the following

instruction requested by the defendants

:

^^If you find from the evidence that during the

period while the plaintiff was entitled to the posses-

sion of the premises described in the complaint, third

parties ousted the plaintiff from the possession there-

of, and that the possession thereof could not be re-

gained without the commencement of an action at

law, and that the plaintiff refused and neglected to

commence either to retake possession of said prem-

ises, or to commence an action at law for the recovery

of the possession thereof, and surrendered the said

lease, and the right to possession of said premises to the

defendants, for the purpose of enabling the defend-

ants to legally comimence such action at law, and that

defendants did commence such an action, and that

said action is still pending and undertermined, your

verdict must be for the defendants."

To which refusal of the Court defendants then and

there duly excepted.

25.

The Court erred in refusing to give the following

instruction requested by the defendants

:

'^If you find from the evidence that the plaintiff

failed and neglected to work and mine said premises

for a period of fifteen consecutive days at any time

during mining season ; that thereafter the defendants
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complained to plaintiff company and demanded an

immediate resumption of labor ; that thereupon mem-
bers of plaintiff company declared that they were

through, with the lease, and would return the same to

defendants, such action on the part if members of

plaintiff company would constitute a forfeiture, and

an instrument in writing would not be necessary to

terminate said lease."

To which refusal of the Court defendants then and

there duly excepted.

26.

The Court erred in refusing to give the following

instruction requested by the defendants:

^^If you find from a preponderance of the evidence

that when defendant Schwarz signed the lease admit-

ted in evidence, he did so, with the understanding

that it was the same as signing a new lease ; that as

collateral and as an inducement to sign said lease and

not varying the terms of said lease the plaintiff prom-

ised to assist in the prosecution of litigation against

the adverse claimants to a portion of said Golden Bull

Mining Claim, and to pay a portion of the expenses

thereof; also to furnish certain evidence to be used

upon the trial of said action ; also to go immediately

upon said premises and work and mine the same ; and

plaintiff failed and neglected, and refused to carry

out any and all of said inducements and promises,

then there was a partial failure of consideration, and

said lease was void as to the defendant Schwarz."

To which refusal of the Court defendants then and

there duly excepted.
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27.

The Court erred in refusing to give the following

Instruction requei^Ated by the defendants

:

*^The jury are iastructed, if they do not find from a

preponderance ol the evidence that the defendant

Schwarz ratified the lease of date February 28th

1906, admitted in evidence, then their verdict must be

for said defendant Schwarz."

To which refusal of the Court defendants then and

there duly excepted.

28.

The Court erred in refusing to give the following

instruction requested by the defendants

:

*^You are further instructed that before you can

find that the defendant Schwarz ratified said lease of

date February 28th 1906, they must be satisfied by

clear and convincing testhnony that it was the in-

tention of Schwarz so to do."

To which refusal of the Court defendants then and

there duly excepted.

29.

The Court erred in refusing to give the following

instruction requested by the defendants

:

'*You are instructed that an instrument in writing

is not necessary to terminate a tenancy, provided, the

parties agree thereto."

To which refusal of the Court defendants then and
there duly excepted.

30.

The Court erred in refusing to give tlie following

instruction requested by the .defendants

:
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' * If you find from a preponderance of the evidence

that when defendant Schwarz signed the lease admit-

ted in evidence, he did so, with the understanding that

it was the same as signing a new lease ; that as collat-

eral, and as an inducement to sign said lease, and not

varying the terms of said lease, the plaintiff promised

to assist in the prosecution of litigation against the

adverse claimants to a portion of said Golden Bull

Mining Claim, and to pay a portion of the expenses

thereof; also to furnish certain evidence to be used

upon the trial of said action ; also to go immediately

upon said premises and work and mine the same;

then the lease so obtained from and executed by de-

fendant Schwarz, would be as to said Schwarz, a new

lease and would not relate back to the original date of

the lease, or be a ratification of the same."

To which refusal of the Court defendants then and

there dul^y excepted.

31.

The Court erred in refusing to give the following

instruction requested by the defendants

:

^^The jury are instructed that under the laws of

Alaska a conveyance of any interest in real property

must be attested by two subscribing witnesses. In

this particular I instruct you that by two witnesses

is meant two persons not parties to the conveyance.

A lease has been admitted in evidence which purports

to have been attested by two witnesses. If, however,

you find from the testimony that said witnesses were

parties to the conveyance, and parties to this action

relying upon said assignment, I instruct you that said
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attestation would be invalid and void as to these de-

fendants, and your verdict must be for the defend-

ants."

To which refusal of the Court defendants then and

there duly excepted.

32.

The Court erred in refusing to give the following

instruction requested by the defendants

:

*^It is in evidence that C. A. Densmore and W. J.

Eogers, of plaintiff company, while claiming to be

lessees of defendants, made and recorded a mining

location in conflict with and covering about half of

the Golden Bull Claim, the premises in controversy.

The jury are instructed that, prima facia, said lo-

cation so made was an act in hostility to the title of

defendants, and the burden is upon plaintiffs to show

by clear and convincing testimony that said location

was not made in hostility to and for the purpose of

defeating defendants, title."

To which refusal of the Court defendants then and

there duly excepted.

33.

The Court erred in overruling the motion for a new
trial made by the defendants.

34.

The Court erred in rendering judgment upon the

verdict against the defendants and in favor of plain-

tiff.

Wherefore said defendants Otto Halla, Jos. Ham-
mer and B. Schwarz pray that the judgment of the

said District Court for the District of Alaska, Second
Division, be reversed, set aside and held for naught,
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and that said Court be directed to grant a new trial

in said cause.

ELWOOD BRUNER,
J. ALLISON BRUNER,
Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within Assignment of Errors is

hereby accepted in the District of Alaska, this 30th

day of March, 1908, by receiving a duly certified copy

of the same.

A. J. DALY and

TPIOMAS R. SHEPARD,
Attorneys for Plaintiff.

[Endorsed] : No. 1684. In the District Court, Dis-

trict of Alaska, Second Division. F. R. Cowden et

al., Phdritiff, vs. Otto Halla et al., Defendants. As-

signment of Errors. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division at

Nome. Mar. 30, 1908. Jno. H. Dunn, Clerk. By
, Deputy. Elwood Bruner, J. Allison

Bruner, Attorneys for Defendants, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division,

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. II. DAVIES,
LEO LOEWENHERZ, E. E. CHILBERG
and C. V. LaFxiRGE, Copartners Under the

Firm name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Petition for Writ of Error.

Otto Halla, Jos. Hammer and B. Schwarz, the de-

fendants in the above-entitled cause, feeling them-

selves aggrieved by the verdict of the jury and the

judgment entered upon said verdict on March 9th,

1908, come now by the undersigned, their attorneys,

and petition said Court for an order allowing said

defendants to procure a writ of error to the Honor-

able United States Circuit Court of Appeals, for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided. And
that also an order be made fixing the amount of se-

curity which said defendants shall give and furnish

upon said writ of error, and that upon the giving of

such security all further proceedings in this court be
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suspended and stayed until the termination of said

writ of error by the said Circuit Court of Appeals,

and your petitioner will ever pray.

Dated, March 30th, A. D. 1908.

ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Defendants.

United States of America,

District of Alaska,—ss.

Due service of the within Petition for Writ of Er-

ror is hereby accepted in the District of Alaska this

30th day of March, 1908, by receiving a duly certified

copy of the same.

A. J. DALY and

THOMAS R. SHEPARD,
Attorneys for Plaintiff.

[Endorsed] : No. 1684. In the District Court,

District of Alaska, Second Division. P. R. Cowden

et als.. Plaintiff, vs. Otto Halla et als.. Defendants.

Petition for Writ of Error. Piled in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Mar. 20, 1908. Jno. H. Dunn, Clerk.

By
, Deputy. Elwood Bruner, J. Allison

Bruner, Attorneys for Defendants, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division.

F. R. COWDEN, G. T. SNOAVDEN, C. A. DENS-
MOEE, W. J. ROGERS, H. H. DAVIES,

LEO LEOWENHERZ, E. E. CHILBERG
and C V. LaFARGE Copartners Under the

Fii-m Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Order Allowing Writ of Error.

Upon the motion of Elwood Bruner and J. Allison

Bruner, attorneys for Otto Halla, Jos. Hammer and

B. Schwarz, the above-named defendants, upon filing-

Petition for Writ of Error, and filing Assignment

of Errors,

It is ordered that a Writ of Error be and hereby is

allowed to have reviewed in the United States Circuit

Court of Appeals for the Ninth Circuit, the judg-

ment heretofore entered herein, and that the amount

of the undertaking an said writ of error be and is

hereby fixed at twenty-five thousand dollars, which,

when given, shall act as a supersedeas and stay of

proceedings in this court.

Done in open court this 30th day of March, A. D.

1908.

ALFRED S. MOORE,
Judge of the District Court, for the District of

Alaska, Second Division.
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[Endorsed] : No. 1684. In the District Court,

District of Alaska, Second Division. F. R. Cowden

et als., Plaintiff, vs. Otto Halla et als.. Defendants.

Order AlloAving AYrit of Error. Piled in the Office

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Mar. 30, 1908. Jno. H. Dunn,

Clerk. By , Deputy. Elwood Bruner,

J. Allison Bruner, Attorneys for Defendants, Nome,

Alaska. Vol. 6, Orders and Judgment, p. 146. Comp.

In the District Court for the District of Alaska,

Second Division,

F. E. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOEWENHERZ, E. E. CHILBERG
and C. V. LAFARGE, Copartners Under

the Firm Name of the GOLDEN BULL
MINING COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHAVARZ,
Defendants.

Bond on Writ of Error.

Know all men by these presents: That we Otto

Halla, Jos. Hammer and B. Schwarz, as principals,

and John A. Webb, Charles W. Reed, W. J. Rowe,

George Fitzgerald and Geo. D. Bole, as sureties,

are held and firmly bound unto F. R. Cowden, G.

T. Snowden, C. A. Densmore, W. J. Rogers, H.
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H. Davies, Leo Loewenherz, E. E. Chilberg and

C. V. LaFarge, eopai-tners under the firm name of

the Golden Bull Mining Company, plaintiffs

above named and defendants in error, in the sum of

Twenty-five Thousand Dollars, to be paid to the said

F. R. Cowden, G. T. Snowden, C. A. Densmore, W.
J. Rogers, H. H. Davies, Leo Loewenherz, E. E.

Chilberg and C. V. LaFarge, copartners under the

firm name of the Golden Bull Mining Company,

their heirs, executors, administrators or assigns;

the said John A. Webb in the sum of Ten Thousand

Dollars, the said Charles W. Reed in the sum of

Five Thousand Dollars, the said W. J. Row^e in the

sum of Five Thousand Dollars, the said George

Fitzgerald in the sum of Twenty-Five Hundred Dol-

lars, and the said Geo. D. Bole in the sum of Twenty-

Five Hundred Dollars, to which payment, w^ell and

truly to be made, we bind ourselves, our heirs,

executors, administrators, jointly and severally, by

these presents.

Sealed with our seals and dated this 31st day of

March, A. D. 1908.

Whereas the above-named defendants Otto Halla,

Jos. Hammer and B. Schwarz have sued out a writ

of error to the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit, to reverse the

judgment rendered against them in the above-en-

titled action, by the District Court for the District

of Alaska, Second Division,

Now, therefore, the condition of the above obli-

gation is such, that if the above-named defendants
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Otto Halla, Jos. Hammer and B. Schwarz shall

prosecute said writ to effect, and shall answer all

costs and damages, if they shall fail to make good

their plea, then this o])ligation to be void ; otherwise

to remain in full force and effect.

OTTO HALLA, [Seal]

JOSEPH HAMMER, [Seal]

B. SCHWARZ, [Seal]

Principals.

JOHN A. WEBB, [Seal]

CHAS. W. REED, [Seal]

W. J. ROWE, [Seal]

G. FITZGERALD, [Seal]

GEORGE D. BOLE, [Seal]

Sureties.

United States of America,

District of Alaska,—ss.

John A. Webb, being first duly sworn, deposes and

savs: I am worth the sum of Twenty Thousand

Dollars, over and above all debts and liabilities and

exclusive of property exempt from execution.

JOHN A. WEBB.

Subscri/^ed and sworn to before me this 31st day of

March, A. D. 1908.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.
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United States of America,

District of Alaska,—ss.

Charles W. Eeed and W. J. Rowe, being each duly

sworn, each for himself and not one for the other

deposes and says

:

I am worth the sum of Ten Thousand Dollars,

over and above all debts and liabilities and exclusive

of property exempt from execution.

CHAS W. REED.
W. J. ROWE.

Subscribed and sworn to before me this 31st day

of March, A. D. 1908.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District if Alaska.

United States of America,

District of Alaska,—ss.

George Fitzgerald and Geo. D. Bole, being each

duly sworn, each for himself and not one for the

other deposes and says :

I am worth the sum of Five Thousand Dollars,

over and above all debts and liabilities and exclusive

of property exempt from execution.

G. FITZGERALD.
GEORGE D. BOLE.
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Subscribed and sworn to before me this 31st day

of March, A. D. 1908.

[Notarial Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

The within bond ai)proved this 6th day of April,

A. D. 1908.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 1684. In the District Court,

District of Alaska, Second Division. F. R. Cowden

et als., Plaintiff, vs. Otto Halla et als.. Defendants.

Bond on Writ of Error. Filed in the Office of the

Clerk of the Dist Court of Alaska, Second Division,

at Nome. Apr. 6, 1908. Jno. H. Dunn, Clerk.

J3y ^ Deputy. Elwood Bruner, J. Allison

Bruner, Attorneys for Defendants, Nome, Alaska.

Civil Bonds #4, page 58. Comp.

In the District Court for the District of Alaska,

Second Division,

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,

LEO LOEWENHERZ, E. E. CHILBERG
and C. V. LAFARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-

ING COMPANY,
Plaintiffs,

vs.

OTTO HALLA, JOS HAMMER and B.

SCHWARZ,
Defendants.
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Writ of Error [Copy].

The President of the United States of America,

to the Honorable ALFRED S. MOORE, Judge

of the District Court for the District of Alaska,

Second Division, Greeting:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea which

is in the said District 'Court before you, and

between F. R. Cowden, G. T. Snowden, C. A.

Densmore, W. J. Rogers, H. H. Davies, Leo

Loewenherz, E. E. Chilberg and C. V. LaFarge,

copartners under the firm name of the Golden

Bull Mining Company, plaintiff and defend-

ant in error, and Otto Halla, Jos. Hammer and B.

Schwarz, defendants and plaintiffs in error, a

manifest error hath happened to the great prejudice

and damage of said defendants Otto Halla, Jos.

Hammer and B. Schwarz, as by their complaint ap-

pears ; we being willing that error, if any hath hap-

pened, should be duly corrected and full and speedy

justice done to the parties aforesaid, in this behalf

conunand you, if judgment be given therein, that

then under your seal and distinctly and openly you

send the records and proceedings aforesaid, with all

things concerning the same, to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, in the

City of San Francisco, in the State of California,

together with this writ, so as to have the same at

the said place on the 5th day of May, A. D. 1908.

That the records and proceedings aforesaid being

inspected, said Circuit Court of Appeals may cause
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further to be done therein to correct those errors

what of right and according to the laws and cus-

toms of the United States should be done.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 6th day of April, A. D. 1908.

Attest my hand and the seal of the District Court

for the District of Alaska, Second Division, at the

clerk's office, at Nome, Alaska, the day and year last

above written.

[Seal of Court] JNO. H. DUNN,
Clerk of the District Court, for the District of Alas-

ka, Second Division.

It is hereby ordered that the above writ be allow^ed.

ALFRED S. MOORE,
Judge of the District Court, for the District of Alas-

ka, Second Division.

United States of America,

District of Alaska,—ss.

Service of copy of within Writ of Error is hereby

accepted in the District of Alaska, this 6th day of

April, 1908, by receiving a duly certified copy of the

same.
A. J. DALY,

Attorneys for Plaintiff.

[Endorsed] : No. 1684. In the District Court for

the District of Alaska, 2d Division. F. R. Cowden

et al.. Plaintiffs, vs. Otto Halla et al.. Defendants.

Lodged Copy Writ of Error. Filed in the Office of

the Clerk of the Dist. Couii; of Alaska, Second Divi-

sion, at Nome. Apr. 6, 1908. Jno. H. Dunn, Clerk.

By , Deputy.
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In the District Court for the District of Alaska,

Second Division.

No. 1684.

F. R. COWDEN et al.,

Plaintiffs and Defendants in Error,

vs.

OTTO HALLA et al..

Defendants and Plaintiifs in Error.

Order [Enlarging Time to File Record Thereof and

to Docket Cause].

Upon the application of Elwood Brnner and J.

Allison Brnner, attorneys for the plaintiffs in error

in the above-entitled eanse, it appearing to the satis-

faetion of the Conrt that it will be impossible for the

plaintiffs in error to docket the transcript on Writ

of Error with the Clerk of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, until

after the opening of navigation in the year 1908,

which will be after the return day set in the Writ

of Error granted herein, to wit, the 5th day of May,

A. D. 1908, it is ordered that the time for filing and

docketing said Writ of Error and the transcript,

records and proceedings therein with the Clerk of

the United States Circuit Court of Appeals for the

Ninth Circuit, in the City of San Francisco, in the

State of California, be, and is herebv enlar2:ed to

and including the 15th day of July, A. D. 1908.
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Done in open court this 10th day of April, A. D.

1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1684. In the District Court,

District of Alaska, Second Division. F. R. Oowden

et al., Plaintiffs and Defendants in Error, vs. Otto

Halla et al., Defendants and Plaintiffs in Error.

Order. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Apr.

10, 1908. Jno. H. Dunn, Clerk. By ,

Deputy. Elwood Bruner, J. Allison Bruner, Attor-

ney for Defendants and Pltffs. in Error, Nome, Alas-

ka. Vol. 6, Orders and Judgments, p. 172. Comp.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division,

Cause No. 1684.

F. R. COWDEN et als.,

Plaintiff,

vs.

OTTO HALLA et als.,

Defendants.
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Praecipe [for Transcript of Record].

To the Clerk of the Above-entitled Court

:

You will please make transcript of amended com-

plaint, summons, answer to amended complaint, re-

ply, trial entries, verdict, instructions, motion for

new trial, order overruling motion, judgment.

J. ALLISON BRUNER,
Of Attys. for Defendants.

NOTICE.—Attorneys will please endorse their

own filings. Rule 47.

[Endorsed] : Cause No. 1684. District Court, Dis-

trict of Alaska, Second Division. F. R. Cowden et

al., Plaintiff, vs. Otto Halla et al.. Defendants.

Praecipe. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Apr.

6,1908. Jno. H. Dunn, Clerk. By , Dep-

uty. ' '^ifi

In the District Court for the District of Alaska,

Second Division,

No. 1684.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOWENHERZ, E. E. CHILBERG and
C. V. LaFARGE, Copartners Under the Firm
Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SWARTZ,
Defendants.
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Clerk\s Certificate [to Transcript of Record].

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 298, both in-

clusive, are a true and exact transcript of the Amend-

ed Complaint, Summons, Demurrer to Amended Com-

plaint, M. O. Overruling Demurrer to Amended Com-

plaint, Answer to Amended Complaint, Reply to

Answer to Amended Complaint, Minutes of Court

of January 31, 1908, February 1, 1908, February 3,

1908, February 4, 1908, February 5, 1908, February

6, 1908, Court's Instructions to the Jury, Verdict,

Motion for New Trial, Order Overruling Motion

for New Trial, Judgment, Bill of Exceptions, As-

signment of Errors, Petition for Writ of Error,

Order Allowing Writ of Error, Bond on Writ

of Error, Lodged Copy Writ of Error, Order en-

larging time to file and docket transcript in U. S.

Circuit Court of Appeals, and Praecipe for Tran-

script on appeal, in the case of F. R. Cowden, et al..

Plaintiffs, vs. Otto Halla, et al., Defendants, No. 1684

this Court, and of the whole thereof, as appears from

the records and files in my office at Nome, Alaska;

and further certify that the Original Writ of Error

and Original Citation in the a])ove-entitled cause are

attached to this transcript.

Cost of transcript $85.50, paid by J. Allison

Bruner, of attorneys for defendants.
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In witness whereof, I have hereunto set my hand

and afSxed the seal of said Court this 2nd day of

June, A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.

In the District Court for the District of Alaska.

Second Division.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,

LEO LOWENHERZ, E. E. CHILBERG and

C. V. LaFARGE, Copartners Under the Firm

Name of the GOLDEN BULL MINING
COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SWARTZ,
Defendants,

Writ of Error [Original].

The President of the United States of America, to

the Honorable ALFRED S. MOORE, Judge of

the District Court for the District of Alaska,

Second Division, Greeting:

Because in the records and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court before you, and between F.

R. Cowden, G. T. Snowden, C. A. Densmore, W. J.

Rogers, H. H. Davies, Leo Loewenherz, E. E. Chil-

berg and C. V. LaFarge, copartners under the firm



332 Otto Halla et al

name of the Golden Bnll Mining Company, plaintiff

and defendant in error, and Qtto Halla, Jos. Ham-

mer and B. Schwarz, defendants and plaintiffs in

error, a manifest error hath happened to the great

prejudice and damage of said defendants Otto Halla,

Jos. Hammer and B. Schwarz, as by their complaint

appears ; we being willing that error, if any hath hap-

pened, should be duly corrected and full and speedy

justice done to the same parties aforesaid, in this

behalf command you if judgment be given therein,

that then under your seal and distinctly and openly

you send the records and proceedings aforesaid,

with all things concerning the same, to the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit, in the City of San Francisco, in the State

of California, together with this writ, so as to

have the same at the said place on the 5th day of

May, A. D. 1908. That the records and proceed-

ings aforesaid being inspected, said Circuit Court of

Appeals may cause further to be done tlierein to

correct those errors what of right and according

to the laws and customs of the United States should

be done.

Witness, the Honorable MELVILLE W. PUL-

LER, Chief Justice of the Supreme Court of the

United States, this 6th day of April, A. D. 1908.

Attest my hand and the seal of the District Court

for the District of Alaska, Second Division, at the
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clerk's office at Nome, Alaska, the day and year last

above written.

[Seal]
^

JNO. H. DUNN,
Clerk of the District Court, for the District of

Alaska, Second Division.

It is hereby ordered that the above writ be allowed.

ALFRED S. MOORE,
Judge of the District Court, for the District of

Alaska, Second Division.

United States of xlmerica.

District of Alaska,—ss.

Service of copy of the within writ of error is here-

by accepted in the District of Alaska, this 6th day

of April, 1908, by receiving duly certified copy of the

same.

A. J. DALY,
Attorney^' for Plaintiff.

[Endorsed]: No. 1684. In the District Coui-t

District of Alaska, Second Division. F. R. Cowden,

et als., Plaintiff, vs. Otto Halla et als., Defendants.

Writ of Error. Elwood Bruner, J. Allison Bruner,

Attorneys for Defendants, Nome, Alaska.
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In the District Court for the District of Alaska,

Second Division,

F. E. COWDEN, G. T. SNOWDEN^ C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOEWENHERZ, E. E. CHILBERG
and C. V. LAPARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-
ING COMPANY,

Plaintiffs,

vs.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Defendants.

Citation on Writ of Error [Original].

The President of the United States of America, to

F. R. Cowden, G. T. Snowden, C. A. Densmore,

W. J. Rogers, H. H. Davies, Leo Loewenlierz,

E. E. Chilberg and C. V. LaFarge, Copartners

Under the Firm Name of the Golden Bull Min-

ing Company, Defendants in Error, and to Its

Attorneys, Greeting:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the City

of San Francisco, State of California, within

thirty days from the date of this writ, pursuant

to a writ of error i&led in the clerk's office of the

District Court, of the District of Alaska, Second
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Division, wherein Otto Halla, Jos. Hammer and B.

Schwarz are plaintiffs in error, and you the said F.

R. Cowden, G. T. Snowden, C. A. Densmore, W. J.

Rogers, H. H. Davies, Leo Loewenherz, E. E. Chil-

berg and C. V. LaFarge, copartners under the firm

name of the Golden Bull Mining Compan}^, are de-

fendants in error, to show cause, if any there be, why

judgment rendered against plaintiffs in error as in

said writ of error mentioned should not be corrected,

and why speedy justice should not be done the par-

ties in that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 6th day of April, A. D. 1908.

Also, witness the Honorable ALFRED S.

MOORE, Judge of the United States District Court

for the District of Alaska, Second Division, this 6th

day of April, A. D. 1908.

ALFRED S. MOORE,
Judge of the District Court for the District of

Alaska, Second Division.

Attest my hand and the seal of the District Court,

for the District of Alaska, Second Division, at the

Clerk's office at Nome, Alaska, the day and year last

above written.

[Seal] eTNO. H. DUNN,
Clerk of the District Court, for the District of

Alaska, Second Division.
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United States of America,

District of Alaska,—ss.

Service of the copy of within citation is liereby

acknowledged this 6th day of April, A. D. 1908.

A. J. DALY,
Attorneys for Plaintiif and Defendant in error.

[Endorsed]: No. 1684. In the District Court,

District of Alaska, Second Division. F. R. Cowden

et als., Plaintiff, vs. Otto lialla et als., Defendants.

Citation on Writ of Error. Elwood Bininer, J.

Allison Bruner, Attorneys for Defendants, Nome,

Alaska.

[Endorsed]: No. 1624. United States Circuit

Court of Appeals for the Ninth Circuit. Otto Halla,

Jos. Hammer and B. Schwarz, Plaintiifs in Error,

vs. F. R. Cowden, G. T. Snowden, C. A. Densmore,

W. J. Rogers, H. H. Davies, Leo Loewenherz, E. E.

Chilberg and E. V. LaFarge, Copartners Under the

Firm Name of the Golden Bull Mining Company,

Defendants in Error. Transcript of Record. Upon
Writ of Error to the United States District Court

for the District of Alaska, Second Division.

Filed July 15, 1908.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

; Deputy Clerk.
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No. 1624

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT*

OTTO HALLA, JOS. HAMMER and B. SCHWARZ,
Plaintiffs in Error,

vs.

F. R. COWDEN, G. T. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES, LEO.
LOEWENHERZ, E. E. CHILBERG and C. V.

LA FAROE, Copartners Under the Firm Name of

the GOLDEN BULL MINING COMPANY,

Defendants in Error.

BRIEF OF PLAINTIFFS IN ERROR,

EL\^OOD BRUNER,
J. ALLISON BRUNER,
Attorneys for Plaintiffs in Error.

P. M. BRUNER,
ED'WARD LANDE,
JOHN P. ALLEN,

Of Counsel.
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United States Circuit Court of Appeals for the

Ninth Circuit,

No. 1624.

OTTO HALLA, JOS. HAMMER and B.

SCHWARZ,
Plaintiffs in Error,

vs.

F. R. COWDEN, G. F. SNOWDEN, C. A. DENS-
MORE, W. J. ROGERS, H. H. DAVIES,
LEO LOEWENHERZ, E. E. CHILBERG,
and C. V. LA FARGE, Copartners Under the

Firm Name of the GOLDEN BULL MIN-
ING COMPANY,

Defendants in Error.

STATEMENT OF THE CASE.

This action was tried in the District Court for the

District of Alaska, Second Division, upon the

Amended Complaint filed with the Clerk of said

^Court by the defendants in error, on the 18th day of

January^ 1908, in which they alleged that they were

entitled to the possession of that certain placer min-

ing claim, in the Cape Nome Recording District of

Alaska, known as the ^^ Golden Bull" claim, and par-

ticularly described in said complaint, under and by
virtue of a lease from the plaintiffs in error.

That the term of said lease was from the 26th day

of February, 1906, to the 1st day of July, 1909.



That the lease was made by the plaintiffs in error

to the defendant in error, F. R. Cowden, and by him

assigned to the defendants in error.

That the plaintiffs in error were withholding the

possession of said premises from the defendants in

error wrongfully, and praying judgment for the pos-

session (Trans., pp. 3 to 6).

The plaintiffs in error made Answer denying the

allegations of the said Amended Complaint, and al-

leging that they were the owners of said premises

and entitled to the possession of the same.

That by the terms of the lease mentioned in the

complaint defendants in error, immediately upon the

execution thereof, were to enter upon said premises

and work and mine the same steadily and continu-

ously, during the term thereof, during the mining

season, and any failure to work and mine the same

for 15 consecutive days to be considered at the option

of the lessors a violation of said lease.

That defendants in error failed and refused for

more than 15 consecutive days to do any work on

said mining claim.

Further, that they abandoned and surrendered

said ^^ Golden BulP' claim to the owners and lessees

of the ^^Bon Voyage" claim, adverse claimants to the

plaintiffs in error, owners of said Golden Bull min-

ing claim, and wrongfully and in fraud of their

rights.

Further, that with the full knowledge of all the

defendants in error, W. J. Rogers, one of them, in

violation of the covenants of said lease and in fraud



of the rights of the plaintiffs in error, located a por-

tion of said '^ Golden BulP' claim in his own name

and adversely to the rights of the plaintiffs in error.

That at no time after the day of May, A. B,

1906, did the defendants in error regain or attempt to

regain possession of said premises.

That upon the violation of any covenant of the

lease, by the lessee, the lease, at the option of the

lessor, should terminate.

That the plaintiffs in error, lessors in said lease,

exercised said option and retook possession of said

ground and mined and operated the same until en-

joined by order of Court (Trans., pp. 11 to 15).

The defendants in error replied denying the alle-

gations of the Answer, and alleging a release of the

premises, under the lease, to the plaintiffs in error

upon an agreement by them, to again lease after the

termination of litigation between them and the claim-

ants of the alleged ^^Bon Voyage" claim (Trans., pp.

16 to 23).

The case was tried before the Hon. Alfred S.

Moore, sitting with a jury, and after reviewing the

instructions of the Court, found a verdict for the de-

fendants in error (Trans., pp. 35-36).

Judgment was rendered for defendants in error

(Trans., pp. 51 to 54).

From said verdict and judgment plaintiffs in er-

ror prosecute this Writ of Error.

STATEMENT OF FACTS.

The plaintiffs in error owned the Golden Bull

placer mine, the premises in dispute.
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Defendants in error obtained possession of the

premises, under a lease, dated February 26, 1906, its

term extending to July 1st, 1909.

The life of said lease depended upon defendants

taking immediate possession and holding the same,

not failing to continuously work the same for a longer

period than 15 days.

To pay a royalty of from 25 per cent to 40 per

cent of all gold and metals extracted.

Time was of the essence of the agreement, and

upon the violation of any of the covenants of the

lease, its term, at the option of the lessors (plaintiffs

in error), should at once expire (Trans., p. 63).

The lease was executed in the first instance by

Hammer and Halla in person, and by Schwarz by

Halla as agent. It was expressly understood be-

tween lessee F. R. Cowden and Halla that the signa-

ture of Schwarz by Halla was made without Schwarz'

knowledge or consent, and would have to be ratified

by him upon his return to Nome.

Lessee Cowden assigned the lease to his codefend-

ants in error.

They went into the possession of the premises and

did some work, but ceased operations on May 4th,

1906, when the defendants in error sold their boiler

and camp outfit to Frank Waskey (Trans., pp. 182,

183,184).

Frank Waskey was one of the lessees of the Bon
Voyage claim, which was adverse to the Golden Bull

claim, the premises leased.
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The defendants in error permitted Waskey and

associates to go into possession of the leased premises

(Trans., pp. 198).

This was in direct violation of the rights of plain-

tiffs in error.

Schwarz signed the lease September 24th, 1906,

upon the express promise and agreement of the les-

sees (defendants in error) to at once go into posses-

sion of the premises and work them (Trans., pp. 126,

173, 174, 180, 182, 221).

The lessees, defendants in error, violated the terms

of the lease and did not go into possession at any

time after September 24th, 1906, nor try to do so

(Trans., p. 148).

The lessees, defendants in error, relinquished all

rights and claims to the lease (Trans., pp. 99, 115,

141, 142, 143, 146, 148, 161, 163, 203, 204).

The lessees, after September 24th, 1906, had or

expressed no idea or intention of doing any work on

the premises, the ''Golden Bull" placer claim, until

after the plaintiffs in error, the lessors, had per-

formed a large amount of work and struck the pay

gravel in January, 1907 (Trans., pp. Ill, 149, 221).

The lessees, defendants in error, released all rights

and claims under the lease on October 15th, 1906

(Trans., p. 220).

Upon the giving of said release plaintiffs in error

commenced an action against the claimants of the

''Bon Voyage" placer claim, Waskey et al. This

action is still pending (Trans., pp. 236, 237, 244, 245,

247).
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The release was given in October, 1906 (Trans., p.

244), and plaintiffs in error went to work on the

premises December, 1906 (Trans., p. 248).

ARGUMENT.

The Action of Cowden et al., Defendants in Error,

vs. Halla et al., Plaintiffs in Error, is a controversy

betv/een the parties concerning the right to the pos-

session of a certain placer mine called the Golden

Bull, in the Cape Nome District of Alaska.

It is an undisputed fact, so far as the parties here-

in are concerned, that the plaintiffs in error are the

owners of the premises involved in the action.

The defendants in error have no right whatever

to the premises, except by virtue of the terms of a

lease (Trans., p. 60).

The plaintiffs in error contend that the vital terms

of said lease were violated.

Plaintiffs in error were not successful in the trial

court, and they verily believe that their lack of suc-

cess was due to the errors of both Court and jury, and

we will now briefly discuss them.

ASSIGNMENT OF ERRORS.

I.

The validity of the assignment of the lease in con-

troversy from defendant in error, F. R. Cowden, to

himself and all the other defendants in error, is in-

volved in this assignment of error.

The assignment of the lease was an instrument in

writing, involving the conveyance of the possession



of real property for the term of more than three

years.

The law requires that the execution of such an in-

strument shall be witnessed by the signatures of two

disinterested persons (Alaska Code, Sec. 82, of ch.

11, Part V). ^^ Deeds executed within the district,

of lands or any interest in lands therein, shall be

executed in the presence of two witnesses, who shall

subscribe their names to the same as such"; and Sec,

1046, Part IV, ch. 101, as follows: ^^No estate or in-

terest in real property, other than a lease for a term

aot exceeding one year, nor any trust or povN^er con-

cerning such property, can be created, transferred

or declared otherwise than by operation of lavv^, or

by a conveyance or other instrument in writing sub-

scribed by the party creating, transferring, or declar-

ing the same, or by his lawful agent under written

authority, and executed with such formalities as are

required by law/' We take it that one of those

formalities is that it shall be witnessed by two dis-

interested persons.

*'An Act which requires that the signing by the

grantor shall be attested by witnesses has been held
to require witnesses competent to testify in an action
at law between the parties to the deed involving the
subject matter of the conveyance."

Am. and Eng. Cy. of Law, Vol. 9, p. 148.
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A stockholder of a private corporation is incompe-

tent to act as attesting witness to a deed of the cor-

poration.

Winsted Sav. Bank Assoc, vs. Spencer, 26 Conn.

195.

Child vs. Baker, 24 Neb. 188.

The instrument in controversy was not so attested

;

on the contrary, it was attested by two of the mem-

bers composing the Golden Bull Mining Company,

and directly interested in the transfer made by the

instrument (Trans., pp. 56, 69), and was therefore

invalid, and should not have been admitted in evi-

dence. If this be true, the verdict and judgment

based on such evidence was wrong, and the case

should be reversed.

II.

The second, third, fourth and fifth assignments of

error are all well taken, but are subordinate to others

discussed herein.

III.

The 6th assignment of error, that ^'The Court
erred in denying the motion of defendants made at

the close of the testimony to direct a verdict for the

defendants and against the plainti:ffs, which motion
was as follows :

^Mr. BRUNER.—After the close of the testimony
the defendants now move the Court to direct the jury
to render a verdict for the defendants and against the

plaintiffs on the following grounds

:

It is alleged in the reply that plaintiff surrendered

the lease described therein, and the possession of the

premises known as the ^^ Golden Bull Mining Claim"
to the defendants, upon the agreement or understand-
ing that thereafter the defendants should give a

written agreement to the plaintiff, that upon the con-
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elusion of certain litigation then contemplated to be
commenced by the defendants against third parties,

defendants would give another lease to plaintiff of
the premises known as the *^ Golden Bull Mining
Claim," for a certain period of time.

1st. It is in evidence that said contemplated liti-

gation was initiated and is still pending ; it therefore
appears that plaintiff has shown no ground for the
present action.

2. The pending action is one in ejectment, and
plaintiff, having surrendered its lease and the right

of possession of the premises to the defendants, is

estopped from asserting any right to the possession
thereof until the termination of the litigation before
referred to.

3d. Because it appears that plaintiff has mistaken
its remedy, even though all the allegations of the

complaint and reply to the answer be true : the only
action which it is now entitled to commence being one
to compel defendants to enter into an agreement to

execute a lease upon the termination of the litigation

before referred to

;

4th. Because plaintiff has not legal capacity to

sue ; the assignment from Cowden to the Golden Bull
Mining Company not having been executed accord-

ing to law, and is therefore void.

5th. Upon the further ground that the alleged as-

signment from F. E. Cowden to the plaintiff was in-

valid and void as to these defendants for the reason
that it conclusively appears from the testimony that

the witnesses to said assignment or conveyance were
parties to said assignment, and therefore not com-
petent witnesses.

(After argument.)

The COURT.—Motion overruled.'

To which ruling of the Court an exception was duly
noted."

Trans., p. 299.

—is certainly well taken. The motion of plaintiffs

in error (defendants in the lower Court) should
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have been granted. And for this error alone, plain-

tiffs in error are entitled to a reversal of the verdict

and judgment.

(a) Defendants in error surrendered their lease

and the possession of the premises in controversy

(Trans., pp. 17, 220, 221, 141, 142, 143, 146, 148, 161,

163, 164, also pages 80, 187 and 247).

The defendants in error quit work on the premises

in controversy and left the premises on May 4th,

1906 (Trans., pp. 182). They sold their camp out-

fit (Trans., pp. 184) ; they did not keep anybody in

possession (Trans., pp. 184, 199 and 201).

(b) Plaintiffs in error were compelled to bring

an action to oust the trespassers Waskey et al. That

action is still pending and undetermined (Trans., pp.

236, 244 to 247).

(c) Defendants in error having surrendered pos-

session of the premises in order that a suit might be

brought by plaintiffs in error to oust the trespassers

on the leased premises, the ^^ Golden Bull" claim,

they are estopped from asserting any right to the

possession thereof until the termination of that liti-

gation; this proposition is self-evident.

(d) It certainly was not intended to be an idle

act, wdien sections 82 and 1046 were enacted as a part

of the Alaska Code. The enactment must have been

intended for the assistance and protection of those

persons requiring the use of written instruments.

The attempted assignment by Cowden to the

Golden Bull Company was not executed as required

by law and the motion should have been granted.
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IV.

Assignment of error No. 7 is well taken.

The defendants in error consulted other attorneys

before they gave the release, besides T. M. Reed;

namely Judge A. J. Bruner (Trans., pp. 191) and

Jos. K. Wood and Mr. Daly (Trans., pp. 220), and

the Court erred, because the instruction is not based

on the evidence.

V.

The questions raised by assignments of error 8 to

14 inclusive are fullv discussed elsewhere herein.

As to assignment of error 15, it would make no

difference whatever as to what the result should be,

whether the lease and release of the lease of the prem-

ises involved was given to Judge Eeed under certain

alleged conditions. The fact is the defendants in

error refused absolutely to begin suit against the

trespassers Waskey et al. ; that they would throw up

the lease rather than do so (Trans, p. 242) ; they per-

mitted the trespassers Waskey and his associates to

take possession of the leased premises, in direct vio-

lation of the terms of the lease (Trans., p. 198).

The conclusion is absolutely forced upon the mind

of counsel for plaintiffs in error, that there was col-

lusion between defendants in error and the trespass-

ers Waskey et al., fraudulently, and to the great in-

jury of the rights of plaintiffs in error.

The instruction in assignment 15, is as follows:
*'If the jury find from the testimony that the lease

and release of the lease were left with T. M. Eeed to

be delivered by T. M. Reed to the defendants upon
defendants giving an agreement for a new lease, and
that the defendants Schwarz and Halla obtained pos-
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session of these papers from T. M. Reed without
complying with said conditions, and if the jury fur-
ther find that while said papers were in the posses-
sion of T. M. Reed the plaintiffs were led to believe,

and had good cause to believe from the acts, conduct
or silence of the defendants, that the defendants
were not then requiring of them a compliance with
the terms of said lease and would not claim a forfei-

ture if they failed to comply with the terms thereof,

then the jury are instructed that no forfeiture for
failure to comply with the terms of said lease could
be claimed by the defendants until they had put
plaintiffs upon their guard and had given notice to

plaintiffs that they required of them a compliance
with the terms of the lease/'

This instruction was not founded upon the evi-

^lence in the case and was erroneous.

VI.

The instructions excepted to in the 16th and 17th

assignments of error are not supported by the evi-

dence, are highly misleading and should not have

been given to the jury, and are fully discussed herein

in other places.

VII.

Assignments of error Nos. 19, 20, 21 and 22 cer-

tainly state the law correctly, and are fully sup-

ported by the testimony given in the cause. Defend-

ants in error abandoned the premises in dispute

(Trans., pp. 82, 182, 184, 198). They forfeited all

rights under the lease (Trans., pp. 126, 148, 173, 174,

180, 182, 221). They voluntarily surrendered all

rights under the lease and the lease itself (Trans., pp.

141, 142, 143, 146, 148, 161, 163, 220, 244).



13

In refusing to give these instructions to the jury

the Court certainly erred on matters vitally essen-

tial to a fair determination of the case.

VIII.

Assignments of error 23 and 24 seem to be well

taken. The defendants in error abandoned the pos-

session of the premises on May 4th, 1906 (Trans., pp.

182, 199, and 222). They permitted the trespassers

Waskey et al. to take possession of the ground

(Trans., pp. 184, 198 and 199). They refused to

commence the suit to oust said trespassers (Trans.,

p. 242).

The plaintiffs in error were therefore compelled to

commence suit themselves or lose all benefit or value

that the claim might contain. They commenced suit,

which is still pending (Trans., pp. 236, 244, 245, 247).

Clearly the Court erred in refusing to give instruc-

tions mentioned in assignments of error 23 and 24

which read as follows : ^^If you find from the evidence

that the plaintiffs surrendered said lease upon the

understanding and with the know^ledge that the de-

fendants were to commence suit against third par-

ties who were in possession of said premises, and that

upon the termination of such litigation the plaintiff

was to be entitled to a new lease of said premises;

that the said litigation was commenced by the de-

fendants, and that said litigation is still pending, I

instruct you that the defendants are now entitled to

the possession of said premises as between the plain-

tiff and the defendants, and your verdict should be

against the plaintiff and for the defendants"; and
'^If you find from the evidence that during the period

while the plaintiff was entitled to the possession of

the premises described in the complaint, third par-

ties ousted the plaintiff from the possession thereof,

and that the possession thereof could not be regained



14

without the commencement of an action at law, and
that the plaintiff refused and neglected to commence
either to retake possession of said premises, or to

comjmence an action at law for the recovery of the
possession thereof, and surrendered the said lease,

and the right to possession of said premises to the de-

fendants, for the purpose of enabling the defendants
to legally commence such an action at law, and that

defendants did commence such an action, and that
said action is still pending and undetermined, your
verdict must be for the defendants.''

For these errors alone the judgment should be re-

versed, if for no other reason, but there are others.

IX.

The 25th assignment of error is based upon one of

the clearest and most absolute covenants of the lease,

and is fully supported by the evidence.

Plaintiffs in error asked this instruction, which the

Court refused to give

:

'^If you find from the evidence that the plaintiff

failed and neglected to work and mine said premises
for a period of fifteen consecutive days at any time
during mining season; that thereafter the defend-
ants complained to plaintiff company and demanded
an immediate resumption of labor; that thereupon
members of plaintiff company declared that they

were through with the lease, and would return the

same to defendants, such action on the part of mem-
bers of plaintiff company would constitute a forfei-

ture, and an instrument in writing would not be nec-

essary to terminate said lease."

It seems clear to counsel for plaintiffs in error

that the Court erred in refusing to give this instruc-

tion.

The lease declares (Trans, p. 63) that ''Time is of

the essence of this agreement." Now when the lease

plainly declares that a failure to work and mine the
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premises for a period of fifteen consecutive days is

to be considered a violation of the same, at the option

of the lessors; and that the working and mining of

the ground and extraction of the gold was of the very

essence of the matter, it certainly is plain, from the

testimony of all the parties, both plaintiffs and de-

fendants, that the defendants in error forfeited and

abandoned all right under the lease. This they did

several times over, first on May 4th, 1906. And lest

the defendants in error might say they quit work

then because the lease had not then been ratified or

signed by Schwarz, we will pass on to the 24th of

September when it had been signed by all the parties.

Did the defendants in error, after all their emphatic

declaration to immediately resume work, do so ? No,

not by any means. They emphatically refused to re-

sume work. (Trans., pp. 148, 89, 99.) To an un-

prejudiced mind it would seem as though they had

fraudulently and deceitfully joined with the tres-

passers, Waskey et al., to despoil plaintiffs in error,

Halla, Hammer and Schwarz of their rights and

property.

This was a lease upon a royalty to be paid the

lessors. The payment of this royalty, in other

words the consideration, depended upon the contin-

ued and active working and operation of the mine

and the extraction of the gold. This fact all parties

to the lease thoroughly understood. When the

lessees, defendants in error, failed and refused to so

work and operate the mine, they violated the vital

covenants of the lease, and the plaintiffs in error, the

lessors, were fully warranted in entering upon the
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premises and working it as they chose. In support

of this proposition we call attention to a case in

which the Court has referred to and quoted from a

great number of cases in which this point is discussed

and maintained. The Court says: ^^In Island Coal

Co. vs. Combs, 53 N. E. 452, it is held, that where a

coal lease is an agreement to pay a royalty, depend-

ent on the amount of coal mined, in the absence of a

provision to the contrary, the lessee impliedly obli-

gates himself to begin mining within a reasonable

time." If such is the law where the lease does not

fix a time for beginning mining, how much stronger

for cancellation is a case where the lease fixes a time,

as in this case? Courts look at the nature of the

contract, to see whether time fixed is of the essence,

as surely it must be regarded in the present case.

Starn vs. Huffman, 59 Southeastern, 179.

After a careful study and thorough consideration

of the record in this case, counsel for plaintiffs in

error believe, that had the Court below instructed the

jury properly as to the law and evidence, the verdict

of the jury and the judgment of the Court would

have been in their favor.

We respectfully submit, that the judgment should

be reversed, and a new trial granted.

ELWOOD BRUNER,
J. ALLISON BRUNER,

Attorneys for Plaintiffs in Error.

P. M. BRUNER,
EDWARD LANDE,
JOHN P. ALLEN,

Of Counsel.
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FOR THE NINTH CIRCUIT

Otto Halla^ Jos. Hammer and
B. SCHWARZ^

Plaintiffs in Error

,

vs.

F. R. COWDEN, G. T. SXOWDEX, C.

A. Densmore, W, J. Rogers, H.
H. Davies, Leo Loewexherz, E.

E. Chilberg and C. V. La Faroe,
Copartners Under the Firm
Name of the Golden Bitll Miv-
iNG Company,

Defendants in Error.

Brief for Defendants in Error

The defendants in error brought this action

in ejectment in the District Court for the Second

(or Nome) Division of Alaska, declaring on a lease

of the Golden Bull placer claim from the plaintiffs

in error, running for three years or till July 1, 1909,

to one of the defendants in error, who had assigned

it to a mining partnership composed of all the eight

defendants in error. The plaintiffs in error de-

fended chiefly upon the grounds that the lease had

been violated by cessation of mining under it for

more than fifteen consecutive days during the min-



ing season; the possession had been vohmtarily sur-

rendered to one Waskey and associates, lessees of a

conflicting claim; and the lease had been surren-

dered and possession abandoned to the lessors

(plaintiffs in error). A protracted trial and vol-

uminous testimony resulted in a verdict for the

defendants in error, u.nder careful and comprehen-

sive instructions from the court.

With the exception of a few rulings on evidence

not involving any critical point or fundamental

issue, the assignments of error raise questions of:

(a) the title to the leasehold estate, by virtue of

written assignment of the lease from Cowden, the

lessee, to the Golden Biill Mining Company, a part-

nership composed of himself and his seven co-

plaintiffs, w^hich assignment had as its witnesses

two members of the partnership; (b) the violation

of this lease by the lessee and his assigns, by cessa-

tion of mining for over fifteen consecutive days

*' during the mining season," and its consequent

forfeiture; (c) the surrender of the claim to the

possession of adverse claimants (Waskey et al.),

and the location of a new claim on the same ground

by one of these partners, and (d) the voluntary sur-

render of lease and abandonment of possession to

the lessors, these plaintiffs in en-or. With the ex-



ception of the few unimportant rulings, above-men-

tioned, we believe that the assignments of error can

all be grouped and discussed under these heads.

The evidence, as we have stated, is voluminous

(T. pp. 56-263), and in the brief for plaintiffs in

error is most sparingly stated, by citations of the

passages favoring the plaintiffs in error, without

quoting, comparing or discussing the conflicting tes-

timony. Yet there was conflict on nearly every

point. These conflicts were typically ones for a

jury's solution, and the Judge's charge fairly sub-

mitted each question of fact to the jury with com-

prehensive instructions on the rules of law applic-

able to the conclusions of fact, as the jury should

decide. Unless the court adopted a totally wrong

view of the law on one or more vital points, it does

not avail to show passages in the testimony which

support a different theory of the facts—of the

things done and said—because that was the very

function of the jury, to choose between these oppos-

ing theories of the ultimate facts.
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ARGUMENT.

A.

The witnessing of the assignment of lease by

two members of the firm to which the

assignment was made does not defeat the

cause of action; because:

a. The assignment was nevertheless valid

inter partes, and the lessors by their course of

CONDUCT WERE ESTOPPED FROM TREATING IT AS INVALID.

b. IF THE ASSIGNMENT BE STRICKEN OUT AS A

NULLITY, IT STILL LEAVES THE CAUSE OF ACTION ON

THE UNDISPUTED LEASE INTACT, WITH A SINGLE PLAIN-

TIFF (COWDEN, THE LESSEE) TO SUPPORT IT.

a. The counsel of the plaintiffs in error cites

but two cases to the invalidity of an instrument un-

witnessed, or attested by incompetent witnesses.

We admit that there are A^arious conflicting authori-

ties on the question whether an instrument, c. g, a

deed, insufficiently, or not at all, witnessed under

statutes like Alaska's, requiring witnesses as for-

malities of execution, operates to create or pass a

title. But the cases cited do not touch this ques-

tion. They rule that certain persons are incompe-



tent to be witnesses. In those States, and others,

the old idea of interest as a disqualification of a

witness to testify seems to linger. A deed, like a

will, must be attested by those who can have no pos-

sible interest under it. But that idea has never

existed in legislation for Alaska, except as to wills.

There are no incompetent witnesses, except infants

of tender years and non compotes. Of course, one

cannot be a witness to a deed to or by him. Why^^

Not because interest disqualifies him, but because

there should be independent evidence of the fact.

It will be said that the witnesses here were com-

ponent parts of the assignee—partnership. But in

many ways the law has adopted the commercial, as

distinguished from the old legal theory of partner-

ship, and treats a firm as a distinct entity. Especi-

allv is this the case with mining partnerships, which

are a class by themselves, with a formal organiza-

tion and officers, and subject to changes of member-

ship by assignments of shares, and ^'advertising

out" for non-contribution—very much as in a cor-

poration. We take it that in Alaska and most

States, a deed to a corporation, witnessed by two

stockholders, would not be a nullity.

The entire argument for the plaintiffs in error

is based upon a construction of the statute
—''Deeds
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* * * shall he executed in the presence of two

witnesses, who shall suhserihe,'' etc., in an impera-

tive or mandatory sense. The construction of statu-

tory phrases, containing the words *^ shall" or

^^may" is a topic very familiar to this, and to every

court. There is a mass of learning on the various

shades of stringency to he given to these words, and

the consequences of omissions to follow the statute.

The cases are difficult to harmonize. Sometimes

each word is held to be mandatory, sometimes to be

permissive or directory. It is not necessary to bur-

den this brief with all this learning. There is no

reason to think that Congress intended to nullify a

deed which was properly signed by the parties, but

lacked two witnesses. The deed is the act of the

parties, not of the witnesses. The witnesses are only

to afford proof of the act. And such a deed is valid

between the parties and those who have knowledge

of it or are connected with the transaction, or are

privy to it, or who take under the deed.

Pearson vs. Davis, (Neb.) 59 N. W. 885;

Van Salinger vs. Harrison, 39 N. J. L. 51

;

Wood vs. Chapin, 13 N. Y. 509;

Johnson vs. Jones, 87 Ga. 85 ; 13 S. E. 261.

Besides, the defendants in error are estopped

to dispute the assignee's title on this ground, or at
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least have elected their course and waived the ob-

jection. For they conducted long negotiations with

the assignees, or some of them as representing all of

them, and accepted the lease back from some of

them, not including the lessee, as representatives of

them all. By failing to say: ''We will not deal

with you, because you are not assignees, you are

strangers to the title," they have barred themselves

from saying it now. In fact, they have made them-

selves privy to the assignm.ent by accepting the

release from the assignees, and cannot now repudi-

ate the act through which it is necessary to maintain

their defense of voluntary surrender of the lease;

for Cowden personally took no part in surrendering

the lease, and the whole transaction was conducted

by his partners. (T. pp. 204, 205, 22y, 230.) If

they were strangers to the leasehold estate, their act

of surrender and release was void, apart from any

question of its conditional character.

b. But suppose the assignment is absolutely

void—in the law's sight, non-existent—what fol-

lows?

Two consequences: (1.) If the assignment is

void, so is the release (T. pp. 149-50), for it too

lacks the two statutory witnesses; hence the lease

was never released. (2.) If the lease was never
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released, either for lack of a legal instrument of

release, or because of non-performance of the con-

dition on which it was left with Mr. Reed, it still

stands as the property of the lessee (Cowden), who

has title, though his associates (partners) have none,

and who stands before the court as owner of the

leasehold estate. In that event the case should be

dismissed as to the other defendants in error, and

retained as to him upon the principle that the plead-

ings and record will be corrected according to the

facts. If the objection had been taken at the trial

that there was an excess of parties plaintiff, the

record might have been corrected then. The whole

case should not be discussed here, or the judgment

reversed, on a point of practice not raised below.

B.

The lease was not violated by cessation of

mining;, and if it was^ the violation was waived

and no forfeiture was declared or enforced.

There is evidence that up to the season of 1906,

miners at Nome regarded ground along the third

beach line as fit only for winter mining, and that

was the ^^ mining season" contemplated in the lease.

(T. pp. 189, 197.) The lease was made in February,
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1906; that winter, work was done by the Golden

Bull Mining Company, a shaft sunk and pay struck.

(T. pp. 182, 184, 188-9.) By June, Waskey and

others under the Bon Voyage claim took and held

possession (p. 189). That would excuse cessation

of work. There was talk of forcible seizure of pos-

session but calmer counsels prevailed and litigation

was decided on. Schwarz, who had not originally

signed the lease returned to Nome July 4, 1906

(p. 118), and after much talk in w^hich he re-

proached Cowden, and his associates with ceasing

work, quitting visible possession and thus letting in

Waskey and others to seize possession, he finally

signed the lease (pp. 119-40). He did this with

full knowledge of the adverse possession, and cer-

tainly cannot be presumed in law to have intended

to sign the lease (not before binding on him) for

the purpose of turning around at once and declaring

a forfeiture. And if he did not do so at once, his

continued acquiescence in this undesirable state of

facts was a waiver of any new or continuing inac-

tion of the assignees. But he nowhere says he ever

declared a forfeiture. Indeed, he continued to rec-

ognize the lease and the assignees as the responsible

and controlling parties under it, until he procured

it from his attorney. Reed, who had received it in
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October, 1906, conditionally on a new agreement for

a new lease, in order to clear the track for the liti-

gation by Schwarz and his partners, now in this

court as cause No. 1609. (T. pp. 192-3.)

On this head, as on all the other principal ones,

there was a main question of fact—violation of the

working clause of lease—and subordinate ones of

time, acquiescence, waiver, excuse, and action or non-

action by lessors, on all of which the record discloses

conflicting testimony—some of it with wearying

iteration. These questions of fact were all fairly

left to the jury. They were charged that while

the law does not favor forfeitures, yet if there was

in fact a violation, and it was not waived and the

lessors took advantage of it, the defense was good.

The plain fact is that the lessors, though grumbling

a good deal (Schwarz was the grumbling, Halla the

assenting, and Hammer the silent partner), never

tried to take advantage of the forfeiture clause but

relied altogether on getting back the lease by the

release, because they knew they had to have a suit

to regain possession and must clear their title for

it. Hence, in the light of the facts, the instructions

asked and refused on abandonment by the assignees,

and ratification of the lease by Schwarz are purely

theoretical, involving no disputed question of fact.
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C.

There was no sitrrender of possession, col-

lusive OR OTHERWISE TO WaSKEY AXD OTHERS, AD-

VERSE CLAIMANTS; AND NO OTHER ACT OF HOSTILITY

TO THE owners'' TITLE.

Schwarz affected to believe that there had been

eollusion between the Golden Bull Mining Company

and Waskey and Eadie. (T. jDp. 151). But there

is not the slightest evidence of that. Not even color-

able ground for Schwarz 's suspicions. The sale to

Waskey of the small boiler, '^a prospect boiler,"

which the Golden Bull Company took to the claim,

was reasonably explained. (T. pp. 197, 184). There

was no surrender to Waskey and Eadie. The de-

fendants in error had stopped work till the next

winter before there was any dispute or hostile act,

leaving no one on the ground. (T. pp. 184.) Then

Waskey and Eadie, claiming imder the Bon Voyage

location, took forcible and adverse possession. (T.

pp. 78-9, 95, 98.) All this did not at all impair the

leasehold estate, however regrettable or expensive

it might prove to be.

There was absolutely no evidence of any act of

surrender to the Bon Voyage claimants; and the
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court very properly did not submit any such issue

to the jury.

It was also su^^ested rather than testified by

Schwartz that another claim, called the Deer Lodge,

partly overlying the Golden Bull, had been taken up

by Rogers, one of the defendants in error; that he

did it in order to defeat the Golden Bull claim, and

hence this case should be dismissed. This was fully

explained by Rogers and Densmore as an act de-

signed to aid the lessors, and followed by the trans-

fer of the Deer Lodge to the lessors. (T. pp. 191, 199,

182, 187.) There was nothing in that of which they

could complain, and no conflict of testimony to raise

an issue for the jury. The court properly so

charged. (T. p. 271.)

D.

There was no surrender of the lease and

abandoniment of the claim to the lessors^ except

on a condition which they broke and thereby

nullified the release.

This was the most hotly contested issue at the

trial, and a large part of the evidence centers around

it. The defense set forth was that the plaintiffs liad

surrendered the lease to the defendants and aban-

doned the claim and ceased to work it. (T. p. 14.)
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The plaintiffs replied that the owners of the Bon

Voyage Claim, being in adverse possession of a part

of the Golden Bull Claim, the defendants, owners

of the latter, wished to bring suit for it and in

order to do so to dispose of the lease so as to show

at the trial that they were absolutely entitled to the

possession, and to induce the plaintiffs to surrender

the lease they proposed that a release should be

given and the lease surrendered and after the liti-

gation w^as ended, the defendants, lessors, would

execute a new lease to the plaintiffs for two years

to begin from the end of the litigation ; and that the

lease was accordingly surrendered and released and

the defendants then refused to carry out the ar-

rangement by executing an agreement for a new

lease, and entered into possession of the claim and

excluded the plaintiffs from it (T. pp. 17-22).

These pleadings raised distinctly an issue of

fact whether the release was made and the lease

surrendered conditionally or absolutely and, if con-

ditionally, w^hether the condition had been kept.

As there w^as evidence supporting each side of the

issue and the issue was properly submitted to the

jury, its finding wdll not be reviewed in this court.

It is therefore of little value to go into discussion

of the evidence, because a few citations will show
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the court that there was evidence on both sides, ])ut

it certainly seems to us that the greater preponder-

ance of the evidence was in behalf of the defendants

in error. The clearest statement of the circum-

stances attending^ the release and surrender is foimd

in the testimony of Mr. Reed (T. pp. 227-234).

La Farge also testified to the arrangement with Mr.

Reed about giving a release and receiving back an

agreement for a new lease (T. pp. 211-216) and so

did Mr. Rogers (T. pp. 190-194). The resolution

drawn by Mr. Reed and passed by the Golden Bull

Mining Company directing its President to surren-

der the lease upon the lessors *' executing an agree-

ment to execute a lease of said Golden Bull Mining

Claims to this association for the period of two

years from the conclusion of the litigation" is found

on pages 192-193. Contrary evidence, but not so

clear and distinct as to the circumstances, was given

by Halla (T. pp. 103-108), and Schwarz (T. pp.

165-171). The circumstances detailed by Reed as

to Schwarz taking the lease and release from him

and refusing to return them or carry out the agree-

ment certainly show^ a gross breach of faith and if

believed nullify the surrender of the lease. Evi-

dently the jury did believe Reed as against his

clients, Halla and Schwarz. It is a profitless waste
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of the time of this court to go into a discussion of

the evidence bearing on this important issue, be-

cause it has been finally disposed of by the jury,

provided that the court suitably instructed them on

it. The instructions are foimd at pages 268-270, and

very fairly and fully submit to the jury this branch

of the case. The court could not avoid instructing

the jury that there was no evidence of any authority

for the surrender or release, except on the condition

set forth in the resolution above quoted and also

that it was undisputed that the defendants did not

execute such an agreement. Everything else per-

taining to this issue was left by the court to the

jury. (T. pp. 268-70.)

We close with a few remarks on instructions

asked by the defense and refused by the court. The

first instructions which were requested and refused

as to abandonment and forfeiture and surrender

of the lease were either erroneous in law or

assumed the facts or covered the same ground

which was more fullv and fairlv covered bv the

charge of the court. There was no evidence suf-

ficient to submit to the jury or to require a charge

to them on the point of a hostile location of the

Deer Lodge by Rogers or a collusive or improper

surrender of possession to Waskey et al,, or a cessa-
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tion of work or abandonment of the claim and lease,

except in connection with the circumstances touch-

ing consent to and waiver of cessation of work and

conditional surrender of the lease and therefore the

requests for charsre which were refused by the court

and which were dra\\Ti as abstract propositions ig-

noring: those vital circumstances were properly re-

fused. (T. pp. 282-91.)

One instruction refused was as to whether

Schwarz ratified the lease when he signed it after

his return to Nome (T. p. 288). There was no

issue as to that. His own testimony about criticisms

of the acts of the company under the lease shows

that he was well posted on the situation and that

he signed the lease with his eyes open. It would be

just as sensible for a judge to charge a jury that

they must find from a preponderance of the evidence

that a man had meant to convey land when he signed

a deed, knowing all about it, as it would to give this

instruction. Except in cases of fraud and mistake

the signature itself proves the intent and the act and

it cannot be submitted to a jury as a question of

fact whether a man meant to do what he did do.

The instruction requested about an instrument in

writing being unnecessary to terminate a tenancy

was an abstract proposition of law and unnecessary

to charge (T. p. 289) ; nor would it have been good
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law to charge that Schwarz's executing the lease in

July made it a new lease from that date (T. p. 289).

All the circumstances detailed by the witnesses aliout

these long negotiations finally ending in that signa-

ture, go to show that the whole effort was to get

Schwarz to join with his y^artners in the lease which

they had already made and thus not to start a new

lease. There is no evidence of fraud or deceit in thc^

promises and representations which were made to

him about what would be done if that lease was

made and the fact that they were not eventually

carried out because adverse claimants were in pos-

session, does not invalidate the lease. The instruc-

tion on page 290 about the invalidity of an instru-

ment without witnesses is covered by our previous

discussion, but it is to be observed that this request

as drawn refers to the lease and not to the assign-

ment, whereas in fact the lease had two witnesses

who had no connection with the company or the

property. This instruction as drawn therefore was

untrue as to the facts.

On all of the groimds above argued, we respect-,

fully submit that the judgment below should be

affirmed.

Finally, we beg leave to call the court's atten-

tion to the vital importance of time in this matter



20

to the defendants in error in case of the affirmanc^e

of the judgment below. Their lease will expire July

1, 1909. It is evident that the lessors will not extend

it. Waskey and associates are in possession of the

claim, having been enjoined from working a rich

dump on the Golden Bull-Bon Voyage conflict area,

and they are before this court in case No. 1609,

Waskey vs. Halla, in which these same plaintiffs

in error are defendants in error and are defending

the judgment of the court below.

If it shall result in these two causes that both

judgments below shall be affirmed, our clients will

still lose the fruits of victory and their rightful in-

terest in the mineral in the conflict area unless they

shall have a reasonable opportunity to avail them-

selves of this lease before its expiration. That will

only be the case if the court shall be able without

derogation from its other duties to render a decision

in sufficient time for the remittitur to reach Nome

while there is yet a substantial unexpired period of

the lease.

CHARLES E. SHEPARD,
Attorneys for Defendants in Error,

Seattle, Washington.

THOMAS R. SHEPARD,
Of Counsel,

Nome, Alaska.
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[Order Enlarging Time to File Record and to Docket

Cause].

In the District Court, District of Alaska, Second

Division,

WASHINGTON TRUST COMPANY OF THE
CITY OF NEW YORK (a Corporation),

Plaintiff and Appellant,

vs.

ALICE DUNAWAY and THOMAS CADER POW-
ELL,

Defendant and Appellee.

Good cause appearing therefor, it is hereby

ordered by the undersigned Judge, who signed the Ci-

tation on appeal in the above-entitled suit, that the

time for the appellant to file a Transcript of the

Record and docket said cause on the appeal from the

order refusing to grant an injunction pendente lite

be, and the same is hereby, enlarged sixty days after

the return day of the citation.

Dated, Nome, Alaska, June 19th, 1908.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Endorsed]: C. C. A. No. 1627. In the District

Court for the District of Alaska, Second Division.

Washington Trust Co., a Corporation, Plaintiff.,

vs. Alice Dunaway et al.. Defendant, Order En-

larging Time.
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No. 1627. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Jul. 10, 1908. F. D.

Monckton, Clerk. Re-filed Jul. 31, 1908. F. D.

Monckton, Clerk. Ira D. Orton, Attorney for Plain-

tiff.

[Names and Addresses of] Attorneys of Record.

IRA D. ORTON, Nome, Alaska,

ALBERT FINK, Nome, Alaska,

Attorneys for Plaintiff.

THOS. R. SHBPARD, Nome, Alaska,

T. M. REED, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

Attorneys for Defendants.

In the District Court, District of Alaska, Second

Division,

WASHINGTON TRUST COMPANY, OF THE
CITY OF NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.
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Bill of Exceptions to Order Refusing to Grant an

Injunction Pendente Lite.

Be it remembered, that on the 25th day of March,

1908, the plaintiff in the above-entitled action filed

its verified complaint, in words and figures as follows

:

In the District Court for the District of Alaska,

Second Division,

THE WASHINGTON TRUST COMPANY OF
THE CITY OP NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Complaint.

Comes now the plaintiff in the above-entitled suit

and for cause of complaint against the defendants,

alleges as follows, to wit

:

I.

That the plaintiff was at all of the times herein

mentioned and now is a corporation duly organized

and existing under and by virtue of the laws of the

State of New York.

II.

That the defendant Thomas Cader Powell is now,

and has been for more than two years last past.

United States Marshal for the Second Division of

the District of Alaska.
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III.

That the Council City and Solomon River Rail-

road Company is, and was, at all of the times herein

mentioned, a corporation duly organized and exist-

ing under and by virtue of the laws of the State of

New Jersey

;

That said Council City and Solomon River Rail-

road was originally organized and incorporated on

the 27th day of March, 1902, under the corporate

name of the ^^ Western Alaska Construction Com-

pany";

That thereafter, on the 17th day of February, 1905,

the said Western Alaska Construction Company, by

legal proceedings had and done under and according

to the laws of the State of New Jersey, changed its

name to *^ Council City and Solomon River Rail-

road Company";

That said Council City and Solomon River Rail-

road Company is the same corporation originally

organized on the 27th day of March, 1902, as the

Western Alaska Construction Company.

IV.

That under andby virtue of the charter and articles

and certificate of incorporation of the said Western

Alaska Construction Company, now the Council City

and Solomon River Railroad Company, the said cor-

poration was authorized among other things,

''To survey, locate, construct, operate, own and
maintain a railroad with one or more main tracks,

together with all necessary or convenient sidetracks,

spurs, switches and turnouts, from a point at or near
the mouth of Solomon River within or adjacent to
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the limits of Solomon City in the Territory of Alaska,

in the United States of America, northeastwardly to

a point within or adjacent to the limits of Council

City in said Territory, and thence to such point with-

in or adjacent to the limits of said Council City as

may be convenient or necessary for the purpose of

there connecting said railroad with other railroad or

railroads now or hereafter found in or adjacent to

said Council City."

V.

That the said Western Alaska Construction Com-

pany, now the Council City and Solomon River Rail-

road Company, for the purpose of availing itself of

the rights granted by an Act of Congress of the

United States entitled, ^^An Act Extending the

Homestead Laws and Providing for right of Way for

railroads in the District of Alaska, and for Other

Purposes," approved May 14th, 1908, did, on the

20th day of February, 1903, file with the Secre-

tary of the Interior of the United States, a duly certi-

fied copy of its Articles of Incorporation and due

proofs of its organization under the same, which said

Articles of Incorporation with proofs of organi-

zation were examined by the said Secretary of the

Interior, found to conform to the regulations of the

Department and the laws of the United States, and

were accepted for filing on said date in the office of

the said Secretary of the Interior, and the said West-

ern Alaska Construction Company did further, on

the 2d day of July, 1903, file with the Secretary of

the Interior a preliminary actual survey and plat of
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its proposed route together with plats of its station

and terminal ground, all in duplicate, in accordance

with the provisions of Section 4 of the Act aforesaid,

which said preliminary actual survey and plat of its

proposed route, and plats of its station and terminal

grounds were accepted and approved and filed in the

office of the Secretary of the Interior, and duplicates

therof thereafter, during the year 1903, forwarded to

and filed with the Register and Receiver of the land

office of the United States of the District of Alaska,

at Juneau, Alaska.

VI.

That the said Western Alaska Construction Com-

pany, now the Council City and Solomon River Rail-

road Company, thereafter commenced the actual con-

struction of its said railroad along the line of its said

route ; and thereafter, on the 9th day of April, 1904,

there was duly passed by the Congress of the United

States, and approved by the President, a certain Act

entitled, ^^An Act for the Relief of the Western

Alaska Construction Company's Railroad,'' which

Act was in the words and figures following, to wit

:

^^An Act for the Relief of the Western Alaska Con-

struction Company's Railroad.

Be it enacted by the Senate and House of Repre-

sentatives of the United States of America in Con-

gress assembled, that the time of the Western Alaska

Construction Company to comply with the provisions

of sections four and five of chapter two hundred and

ninety-nine of the laws of the United States entitled

^An Act extending the homestead laws and providing.
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for the right of way for railroads in the District of

Alaska, and for other purposes, approved May four-

teenth eighteen hundred and ninety-eight, in ac-

quiring and completing its railroad now under con-

struction in Alaska, is hereby extended as follows

:

First. The time to file the map and profile of de-

finite location of its first section of at least twenty

miles with the register of the land office in the dis-

trict of Alaska, as provided in said sections four and

five, is hereby extended to and including the thirty-

first of December, nineteen hundred and four.

Second. The time to complete the first section of

at least twenty miles of its railroad as provided in

said section five, is hereby extended to and including

within one year after the filing and approval of the

definite location of said section of said railroad as in

said chapter and by this Act is provided; and such

railroad company shall be entitled to all the benefits

conferred upon it by the provisions of such Act upon

its due compliance with all the provisions thereof,

excepting only the provisions thereof relating to the

filing of the map and profile of definite location of

its first section of not less than twenty miles of its

road within twelve months after the filing with the

Secretary of the Interior a preliminary actual survey

and plat of its proposed route, as prescribed in said

sections four and five of said Act, and the provisions

thereof relating to the completion of the said first

section of its road within one year, as originally pro-

vided in section five of said Act: Provided, That

such railroad company shall file with the proper
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register of the land office for the District of Alaska,

a map and profile of the first section of its road of at

least twenty miles on or before December thirty-first,

nineteen hundred and four, and shall complete such

section of its said road within one year after such de-

finite location has been approved by the Secretary of

the Interior, as provided in said section five of said

Act"; approved April 9, 1904.

And thereafter, on the 11th day of June, 1906, there

was duly passed by the Congress of the United States,

and approved by the President, a certain Act en-

titled, ^^An Act to aid the Council City and Solomon

River Railroad Company,'' which Act was in the

words and figures following, to wit

:

'^An Act to Aid the Council City and Solomon River

Company."

Be it enacted by the Senate and House of Repre-

sentatives of the United States of America in Con-

gress assembled; that the time of the Council City

and Solomon River Railroad Company to comply

with the provisions of sections four and five of chapter

one hundred and ninety-nine of the laws of the United

States, entitled ^An Act extending the homestead laws

and providing for a right of way for railroads in the

District of Alaska, and for other purposes, ' approved

May 14th, 1898, in acquiring and building its railroad

now under construction in Alaska, is hereby extended

as follows

:

First. That the time to file the map and profile of

definite location of its first section of at least twenty

miles with the register of the land office in the D?(s-
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trict of Alaska, as provided in said sections four and

five, is hereby extended to and including the thirty

first day of December, nineteen hundred and six.

Second. That the time to build the first section

of at least twenty miles of its railroad, as provided in

said section five, is hereby extended to and including

the 31st day of December, 1906, and the time for

building its entire railroad, as provided in said sec-

tion five, is hereby extended to and including Decem-

ber 31st, 1909.

Third. That it shall be lawful for the Council

City and Solomon River Railroad Company to here-

after operate its railroad in the District of Alaska for

a period to and including December 31st, 1909, with-

out the payment of the license fee of one hundred dol-

lars per mile per annum on each mile operated, as

provided in section twenty-nine of chapter one of

the Act entitled ^An Act for making Further Provi-

sion for a Civil Government for Alaska, and for the

other purposes,' approved June 6th, 1900."

VII.

That said Council City and Solomon River Rail-

road Company did, prior to said 31st day of Decem-
ber, 1906, to wit, on the 20th day of December, 1906,

duly file with the register of the land office for the

District of Alaska at Juneau, Alaska, a map and pro-

file of a twenty-mile section of its said railroad as

definitely fixed, and the said map and profile was
thereafter, on the 26th day of June, 1907, duly ap-

proved by the Secretary of the Interior, and the ap-

proval thereof entered upon the records of said office,
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and the said Council City and Solomon River Rail-

road Company did prior to December 31st 1906, finish

and complete the whole of said twenty mile section

of its said railroad.

VIII.

That said Council Cityand Solomon River Railroad

Company has in all respects fully complied with all

the requirements of that certain Act of Congress en-

titled '^An Act extending the homestead laws and pro-

viding for right of way for railroads in the district

of Alaska, and for other purposes," approved May
14th, 1898, except as the same has been modified and

the time extended by the special acts of Congress

hereinbefore set forth, and the said Council Citv and

Solomon River Railroad Company having fully com-

plied with all the provisions of the said Act as afore-

said, was, on the first day of May, 1905, and prior

thereto, and still is, entitled to the benefits provided

for in said Act.

IX.

That on a certain date, to wit, the 1st day of May,

1905, the Council City and Solomon River Railroad

Company duly made, executed and delivered to the

plaintiff its certain mortgage, a copy of which said

mortgage is hereunto annexed, marked ** Exhibit A,"

and by reference thereto made a part of this com-

plaint.

X.

That the bonds referred to in said mortgage ^* Ex-

hibit A" attached hereto and made a part of this com-

plaint have been actually issued, sold for value and
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are now outstanding and unpaid in the hands of

various corporations and individuals.

XI.

That said mortgage ^* Exhibit A/' was, after the

execution thereof, in the year 1905, recorded with the

Secretary of the Interior as provided in section six

of said Act of Congress and was also, in the year

1905, recorded in the office of the Secretary of the

District of Alaska, and in the office of the Secretary

of State for the State of New Jersey, and said mort-

gage ever since has been, and now is, of record in

said various offices, and was and ever since has been

a valid prior lien upon all of the properties of the

said Railroad Company as in said mortgage specified.

XII.

That the entire issue of said bonds described in

said mortgage '^Exhibit A'' are now outstand-

ing and valid obligations of said Council City and

Solomon River Railroad Compan^^ and no part of

the principal thereof has been paid, and neither has

any part of the interest due thereon on the 1st day of

November, 1907, been paid.

XIII.

That said mortgage ''Exhibit A'' was duly re-

corded in the office of the Recorder of the Cape Nome
Recording District, District of Alaska, on the 8th day
of July, 1905, and was likewise duly recorded in the

office of the Recorder of the Council City Recording
District, District of Alaska, on the day of

1905
; that the said railroad constructed and

operated by the said Council City and Solomon River
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Railroad Company, and the property described in

said mortgage, both real and personal, is, and was at

all of the times herein mentioned, situated Avholly in

the said Cape Nome Recording District, and said

Council City Recording District, Second Division of

the District of Alaska.

XIV.

That said Council City and Solomon River Rail-

road ever since its construction prior to the year 1905,

has been, and now is, a common carrier of passengers

and freight for hire, and also engaged in carrying

the United States mails and express matter between

the town of Solomon, Alaska, and way points, to

Council City, and the line of its said railroad now
completed extends from the town of Solomon, Alaska,

to Ruby Creek in the Council City Recording Dis-

trict, a distance of some twenty-one miles.

XV.
That on a certain date, to wit, the 2d day of No-

vember, 1907, the defendant Alice Dunaway recovered

a judgment in the District Court for the District of

Alaska, Second Division, in that certain suit entitled

Alice Dunaway versus Council City and Solomon

River Railroad Company, which said judgment was

duly entered and docketed on the 2d day of Novem-

ber, 1907, for the sum of $7500.00, and costs of suit

taxed at $ .

XVI.

That, upon said judgment, on the 21st day of De-

cember, 1907, an execution was duly issued out of said

District Court, which said execution was, by Thomas

Cader Powell, United States Marshal for the Second
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Division of the Distr^fct of Alaska, duly levied upon

the 26th day of December, 1907, upon (3ertain prop-

erty of the said Council City and Solomon River Rail-

road Company, a schedule and description of which

is hereto attached and marked ^* Exhibit B," and by

reference thereto made a part of this complaint ; that

said Marshal has taken actual possession of all of

said property described in said ^* Exhibit B," and now

holds possession of the same.

XVII.

That the said property described in ^'Exhibit B,"

so levied upon as aforesaid, comprises all the en-

gines and rolling stock of the said Council City and

Solomon River Railroad Company, and all of its

movable property with the exception of a quantity of

unused rails and ties levied upon by the Alaska

Banking and Safe Deposit Company in another

action; that, without said engines and rolling stock

and other movable property described in said

schedule ^'Exhibit B," it will be and is impos-

sible to operate said railroad; that said property

so levied upon and taken possession of by said

Thomas Cader Powell is of the value of upwards of

twenty thousand dollars.

XVIII.

That the said United States Marshal, Thomas Ca-

der Powell, one of the defendants herein, has duly ad-

vertised said property heretofore levied upon as

aforesaid for sale on the 30th day of March, 1908,

and intends to, and will, unless restrained by an

order of this Honorable Court, on said date, sell the

same, or sufficient thereof to satisfy said judgment
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in said suit entitled Alice Dunaway versus Council

City and Solomon River Railroad Company.

XIX.

That all of the said property described in ^'Ex-

hibit B" is a part of the property mentioned and de-

scribed in the mortgage Exhibit A, and mortgaged to

plaintiff; that the plaintiff herein has, through his

agents and attorneys, duly demanded of said United

States Marshal that he forthwith release said prop-

erty and the whole thereof, and has notified the said

Marshal of the existence of said mortgage and of the

recording of the same in the office of the Secretary

of the Interior and other offices as hereinbefore al-

leged.

That the said United States Marshal, Thomas Ca-

der Powell, has, notwithstanding said notice and de-

mand, refused to release said property from said

levy, and now holds possession of the same, and has

declared his intention to proceed to sell the same at

public vendue to the highest bidder for cash at the

time and place advertised as aforesaid.

XXI.
That, by reason of the facts hereinbefore alleged,

the lien of the plaintiff's said mortgage on said prop-

erty described in said ''Exhibit B " is paramount and
prior to any lien acquired by the said Alice Dunaway
by or through the levy of said execution.

XXII.
That if the rolling stock and movable property

hereinbefore described in ''Exhibit B," or any part

thereof, is sold under the aforesaid execution now in
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the hands of the said United States Marshal it will be

impossible for the Council City and Solomon River

Railroad Company to operate and conduct its rail-

road during the coming season of 1908, and in this

event irreparable injury and damage will be done to

the plaintiff, and the owners and holders of said

bonds, as well as to the public generally; that the

plaintiff has no plain, speedy and adequate remedy

at law for the threatened wrongful acts aforesaid,

and has no remedy whatever save by an injunction

to be issued by this Plonorable Court restraining the

defendants, their agents, servants and deputies from

proceeding to sell or to cause to be sold the said prop-

erty described in ^ ^ Exhibit B" aforesaid.

Wherefore, plaintiff prays that an order to show

cause be issued herein ordering and requiring the de-

fendants to show cause at a convenient time to be

therein stated, why an injunction pendente lite should

not be ordered and issued herein restraining and en-

joining the defendants and their agents, servants and

deputies, and all persons acting in their aid and as-

sistance, from selling or offering for sale the said prop-

erty described in ^'Exhibit B," or any part thereof,

or in anywise interfering with the same, or the use

thereof, by the said Council City and Solomon River

Railroad Company ; and that upon the final hearing

the said injunction be made perpetual ; and plaintiff

likewise prays for all other relief to which he may be

in equity entitled, and for costs of suit.

IRA D. ORTON and

ALBERT FINK,
Attorneys for Plaintiff.
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United States of America,

District of Alaska,—ss.

Ira D. Orton, being first duly sworn, deposes and

says, that he is the agent and attorney for the plain-

tiff in the above-entitled action specially authorized

and empowered to bring this action ; that he has read

the foregoing complaint and knows the contents

thereof, and that the allegations therein are true.

The reason why this verification is made by affiant

is because there are no officers or other agents of the

plaintiff corporation within the District of Alaska.

IRA D. ORTON.

Subscribed in my presence and sworn to before me
this 25th day of March, 1908.

[Notarial Seal] THOS. R. WHITE,
Notary Public in and for District of Alaska.

Exhibit *^A^^ [to Complaint].

This indenture, made and entered into this first dav

of May, One thousand nine hundred and five, by and

between the Council City and Solomon River Rail-

road Company, a corporation organized and existing

under and by virtue of the laws of the State of New
•lersey, hereinafter called the Mortgagor Company,

party of the first part, and The Washington Trust

Company of the City of New^ York, as Trustee, party

of the second part, and hereinafter called the Trustee,

WITNESSETH

:

Whereas, the Mortgagor Company, party hereto of

the first part, is a corporation duly organized and



""

vs. Alice Dunaway and Thomas Cader Powell. 17

existing under and by virtue of the laws of the State

of New Jersey and is fully authorized and empowered

to make and execute this mortgage or deed of trust

upon all of the property hereinafter set forth, and to

issue its certain bonds as herein provided for ; and

Whereas, the Board of Directors of the said Mort-

gagor Company has by the authority and with the

consent of the stockholders duly given, duly resolved

to borrow Three hundred and fifty thousand (350,-

000) dollars for the lawful business purposes of the

Mortgagor Company, and for that purpose to execute

and issue three hundred mortgage bonds of the par

value of One thousand dollars each ; fifty mortgage

bonds of the par value of five hundred dollars each,

and one hundred mortgage bonds of the par value of

two hundred and fifty dollars each, dated the first day

of May, 1905, and payable on the first day of May,

1908, in gold coin of the United States of or equiva-

lent to the present standard of weight and fineness

;

said bonds to bear interest at the rate of Six (6) per

centum per annum, payable in like gold coin semi-

annually on the first days of November and May in

each year, from the first day of May, 1905, until the

payment of the principal amount thereof; the pay-

ment of the principal and interest of said bonds to be

secured by a mortgage or deed of trust that shall be

a first mortgage on the property of the Mortgagor

Company, now owned by said Mortgagor Company
or hereafter acquired by the said Mortgagor Com-

pany, party of the first part, excepting only the stock

record books belonging to the said Mortgagor Com-

pany); and (
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Whereas, the bonds so to be issued are to be in sub-

stantially the following form, viz

:

No. $

United States of America,

State of New Jersey.

COUNCIL CITY AND SOLOMON RIVER RAIL-
ROAD COMPANY.

FIRST MORTGAGE SIX PER CENTUM REG-
ISTERED GOLD BOND.

The Council City and Solomon River Railroad

Company, a corporation of the State of New Jersey,

for value received, hereby promises to pay to the

Washington Trust Company of the City of New
York, or to the registered owner of this bond, his

legal representatives, successors or assigns, on the

first day of May, 1908, the sum of Dollars,

with interest thereon at the rate of six per centum

per annum, payable semi-annually, from the first

day of May, 1905, on the first days of November

and May in each year, at the office of The Washing-

ton Trust Company of the City of New York, in the

City of New York. Both principal and interest

of this bond are payable in gold coin of the United

States of or equivalent to the present standard of

weight and fineness.

This bond is one of a series of bonds of the

said Council City and Solomon River Railroad

Company, each bearing even date herewith, not

exceeding in the aggregate the sum of $350,000,

numbered from one (one) to four hundred and fifty
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(450), both inclusive. The payment of all of such

bonds with the interest thereon is equally and

ratably secured by a first mortgage or deed of

trust, duly executed and delivered by the said

Council City and Solomon Eiver Railroad Company

to The Washington Trust Company of the City of

New York, as trustee, bearing date the first day

of May, 1905, conveying to said trustee its property,

rights, privileges and franchises, real, personal

and mixed, including such as it now owns and as

well such as it hereafter may acquire; and all of

which bonds have been issued, or are to be issued,

under and in pursuance of, and are subject to, the

terms, covenants and conditions in the said mort-

gage or deed of trust contained, as full}^ and with

the same effect as if herein fully set forth.

The creation and issue of said bonds and mort-

gage or deed of trust have been fully authorized

by proper corporate action, and it is hereby de-

clared that this bond, when certified by the trustee,

is a valid and legal obligation of the Council City

and Solomon River Railroad Company, but this

bond shall not be obligatory for any purpose unless

the certificate hereon endorsed is signed by the trus-

tee; and it is issued, received and held subject to all

and singular the terms and conditions contained in

said mortgage or deed of trust.

This bond may be paid on the maturity of any

six months' interest at the option of the Council City

and Solomon River Railroad Company, exercised as

provided in the said mortgage or deed of trust se-

curing the same.
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It is further expressly agreed that no liability

shall attach to any officer, director or stockholder,

present or future, of the Council City and Solomon

River Railroad Company, for the payment of the

principal or interest of this bond, or any part there-

of, by virtue of any provision of the Constitution

or any Statute of any State or States or of the

United States, or by the enforcement of any assess-

ment or otherwise.

This bond is transferable only in the manner

prescribed in said mortgage or deed of trust on the

books of the trustee at its office or agency in the

City of New York upon presentation hereof with

a written assignment, duly acknowledged or proved,

and the name and address of the registered trans-

feree, together with the date of registration of such

transfer, shall be noted upon the bond and signed

by the trustee or its authorized agent.

The principal and interest of this bond shall be

payable only to the registered owner thereof, as

appears upon said books, and payment to such owner

shall be valid and effectual to satisfy and discharge

the liabiliity upon this bond to the extent of the

sum or sums so paid.

In witness whereof the Council City and Solomon

River Railroad Company has caused this bond to

be executed in its corporate name by its president,
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its corporate seal to be hereto affixed and the same

attested by its Secretary this first day of May, 1905.

COUNCIL CITY AND SOLOMON RIVER
RAILROAD COMPANY,
By PHILIP V. R. VAN WYCK,

President.

[Seal] Attest: A. DWIGHT KEEP,
Secretary.

And whereas there is to be endorsed on each bond

a ceii^ificate of the Trustee or its successors in

the trust, which certificate shall be conclusive, and

the only evidence that such bond is entitled to the

security of the mortgage or deed of trust therein

mentioned, and no bond shall be valid or obligatory

for any purpose, until such certificate shall have

been executed by the Trustee; such certificate to be

substantially of the following tenor, viz:

This bond is one of a series of bonds mentioned

and described in the mortgage or trust deed within

referred to.

THE WASHINGTON TRUST COMPANY
OF THE CITY OP NEW YORK,

Trustee,

By .

And whereas, all things necessary to make said

bonds, when certified by said Trustee, the valid, bind-

ing, legal, negotiable obligations of the Mortgagor

Company, and these presents, a valid mortgage to

secure the payment of said bonds, have been done

and performed, and the creation and issue of said
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bonds and mortgage have been in all respects duly

authorized

;

NOW, THEREFORE, THIS INDENTURE WIT-

NESSETH:
That the Council City and Solomon River Rail-

road Company, in consideration of the premises and

of One dollar, to it in hand paid by the Trustee at

the time of the execution and delivery of these pres-

ents, the receipt whereof is hereby acknowledged,

and in order to secure the payment of the principal

and interest of the bonds aforesaid to be issued as

hereinbefore recited, and every part of said prin-

cipal and interest, as the same shall become payable

according to the tenor of said bonds, and in order to

insure the faithful performance of the covenants

and agreements hereinafter set forth, has granted,

bargained, sold, transferred, assigned, set over,

aliened, enfeoffed, released, conveyed and confirmed,

and by these presents does grant, bargain, sell, trans-

fer, assign, set over, alien, enfeoff, release, convey

and confirm unto the said Trustee party of the sec-

ond part, as Trustee, and to its successor or succes-

sors in the trust hereby created.

All and singular the property, real, personal and

mixed, now owned by the said Council City and Solo-

mon River Railroad Company, including all that

certain line of railroad, constructed and to be con-

structed or otherwise acquired, extending from a

point at or near Solomon (Dickson), on the Seward

Peninsula, in the Territory of Alaska, through the

said Sew^ard Peninsula to a point at or near Coun-
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cil City, in the Seward Peninsula, in the Territory

of Alaska; and, also, all and singular, the tracks,

rails, road-bed, lands, rights of way and real and

leasehold estates already or hereafter acquired by

the said Council City and Solomon River Railroad

Company for use in the construction, maintenance

and operation of the said line of railroad ; and, also,

all and singular the franchises, rights, titles, powers,

immunities, exemptions, easements and privileges

that the said Council City and Solomon River Rail-

road Company now owns or may hereafter acquire

for the construction, maintenance and operation of

the said line of railroad; together with, and, also,

all and singular, the approaches, works, depots, sta-

tions, water-tanks, reservoirs, engine-houses, turn-

outs, power-houses, freight-houses, coalsheds, coal

trestles, coal chutes, machine-shops, hotels, board-

ing-houses, bunks, stables, bridges, viaducts, docks,

quays, culverts, fences, trestle-works, engines, cars,

rolling-stock, equipment, machinery, tools, imple-

ments, materials, fuel, furniture, supplies, contracts,

books, documents, choses in action, policies of life

or fire insurance, incomes, rents, issues, profits, and

all other property of every kind and description that

the said Council City and Solomon River Railroad

Company now owns or hereafter may acquire, ex-

cepting only the stock record books belonging to

the said Council City and Solomon River Railroad

Company.

TOGETHER with all and singular the heredita-

ments and appurtenances thereunto belonging, or
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in anywise appertaining, and the reversion and re-

versions, remainder and remainders, rents, issues

and profits thereof; and all the estate, right, title,

interest, claim and demand whatsoever of the said

Mortgagor Company, party of the first part, either

in law or equity, of, in and to the above bargained

or described premises and property, with the here-

ditaments and appurtenances.

TO HAVE AND TO HOLD all and singular, the

said property, rights, franchises and appurtenances

hereinafter described as the mortgaged property,

to the Trustee as aforesaid, and its successors and

assigns forever ; in trust, nevertheless, for the equal

pro rata use, benefit and security of all and every

the persons, firms or corporations which shall be-

come or be the owners or lawful holders of any of

the said bonds hereby intended to be secured without

preference, priority or distinction as to the lien or

otherwise of one bond over any other bond by rea-

son of priority in the issue, sale and negotiation

thereof or otherwise; so that each and every bond

issued as aforesaid shall have the same right, lien

and privilege under and by virtue of this Indenture,

and so that the principal and interest of every such

bond shall be subject to the terms hereof and be

equally and proportionately secured hereby as if all

had been duly issued, sold and negotiated simultane-

ously with the execution and delivery of this Iden-

ture; it being intended that the lien and security

of this Indenture shall take effect from the day of

the date hereof without regard to the date of actual
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issue, sale or negotiation of said bonds, as though

upon such date all of said bonds were actually issued,

sold and delivered to and in the hands of holders

thereof for v^lue.

And it is hereby expressly covenanted and agreed

by and between the parties hereto that all such bonds

are to be issued, negotiated and received, and that

the said property, said rights and franchises mort-

gaged, are to be held by the Trustee upon and sub-

ject to the further trusts, uses, conditions and cove-

nants ; that is to say

:

FIRST. The bonds to be issued under and se-

cured by these presents shall be executed on behalf

of the Mortgagor Company, by its officers, and de-

livered to the Trustee to be certified by it, and said

Trustee shall certify and deliver said bonds so cer-

tified upon the order of the President of the Mort-

gagor Company. An order purporting to be an or-

der for the delivery of said bonds and believed by the

Trustee to be genuine, shall be conclusive authority

and full protection to the Trustee for the certifica-

tion and delivery of the bonds. In case the officers

who shall have signed and sealed any of said bonds

shall cease to be such officers of the Mortgagor Com-

pany before the bonds so signed and sealed shall have

been actually certified and delivered by the Trustee,

or issued, such bonds may nevertheless, upon the re-

quest of the Mortgagor Company, be issued, certi-

fied and delivered, as though the persons who signed

and sealed such bonds had not ceased to be officers

of said Company. Only such bonds as shall bear
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thereon endorsed the Trustee's certificate duly exe-

cuted, shall be secured by this Indenture or entitled

to any lien, right, or benefit thereunder, and such

certificate of the Trustee upon any such bond exe-

cuted by the Mortgagor Company shall be conclu-

sive evidence that the bond so certified has been duly

issued hereunder and that the holder is entited to

the benefit of the trust hereby created. Such bonds

are transferable only on the books of the Trust at

its office or agency in the City of New York, on

presentation thereof with a written assignment, duly

acknowledged or proved, as deeds or conveyances

of real estate are required to be acknowledged or

proved for record in the State of New York.

It shall be the duty of the Trustee to note such

transfers upon such bonds and likewise to record

the same in a book to be provided and kept by it for

such purposes; and it shall also record therein the

name and address of the transferees, together with

the date of registration of such transfers, and such

transfers shall be signed by the trustee or its author-

ized agent, upon said bonds and book.

SECOND. Until default shall be made by the

Mortgagor Company, its successors and assigns, in

the payment of principal or interest of the bonds

hereby secured, or any of them, or in the perform-

ance of any of the covenants, stipulations and pro-

visions on its part to be kept and perfonned herein

contained, the Mortgagor Company, its successors

and assigns shall be suffered and pennitted to pos-

sess and enjoy the said premises with all their ap-
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purtenances, and all and singular, the property,

rights and franchises hereinbefore described, and

to receive, take and use the tolls, revenues, income

and earnings, and profits thereof, as fully in all re-

spects as if this Indenture had not been made.

THIRD. The Mortgagor Company covenants

and agrees that it shall and will promptly pay the

interest and the principal of the bonds hereby se-

cured at the time and in the manner specified in the

said bonds without deduction from either such prin-

cipal or interest for any United States, municipal

or other tax or taxes, which the Mortgagor Company,

its successors or assigns may be required to pay or

deduct therefrom; and the Mortgagor Company

hereby covenants and agrees to pay such tax or

taxes. The Mortgagor Company further promises,

covenants and agrees that it shall and will, from

time to time, promptly pay and discharge, or cause

to be paid and discharged, all taxes, rates, levies or

assessments and charges, ordinary or extraordinary,

levied or imposed upon the said mortgaged premises,

or any part thereof, the lien whereof might, or could

be held to be prior or equal to the lien of these pres-

ents, so that the same shall not fall into arrears,

and so that the priority of this mortgage shall be

duly preserved. The mortgagor Company also

agrees that at its owm cost and expense it will do

and cause to be done all things necessary to preserve

and keep in full repair andd efficiency and in full

force and effect, all said premises, property,

rights, privileges, franchises, and all things neces-
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saiy to presence and keep valid and intact the

lien and encumbrance hereby created; and when-

ever necessary and advisable will comply with the

laws of the States of New Jersey and New York,

and with the laws of any other State or Territory

or of the United States, in such manner and form

as counsel learned in the law shall advise, and that

it shall not or will not do or suffer any matter

or thing whatsoever, whereby the lien of this mort-

gage might or could be lost or impaired, until the

said bonds hereby secured with all the interest

accrued thereon, shall have been fully paid and

satisfied. The Mortgagor Company further cove-

nants and agrees that it will not create or suffer

any mechanics', laborers' or other similar or other

liens whatsoever to be created upon the said

mortgaged property wherby the lien of this mort-

gage might or could be impaired, until the said

bonds hereby secured with all the interest accrued

thereon shall have been fully paid and satisfied.

FOURTH. The Mortgagor Company shall well

and truly pay to the holders thereof the principal

of the bonds secured hereby or intended so to be

and the interest monej^s to become due thereon

respectively at the time and in the manner

specified in the said bonds, free from United States,

State, Municipal or other taxes, ordinary or ex-

traordinary, required by any present or future

laws to be deducted from said principal or in-

terest by said Mortgagor Company and according

to their tenor and effect, and shall keep and per-
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form all the covenants, agreements and stipula-

tions on its part in said bonds or in this Inden-

ture contained, then these presents and the trust

hereby created shall cease and determine; and all

the estate, right, title and interest hereby vested

in the Trustee, its successor or successors in trust

shall at once be divested without any formal re-

lease, discharge or conveyance. The Trustee shall

however, in such event at the request and at the

cost of the Mortgagor Company or its successors

or assigns, at once release and discharge this mort-

gage and the premises and property comprised

in the same. The Trustee may execute such re-

lease and discharge upon production by the Mort-

gagor Company or its assigns of all the bonds

canceled or for cancellation; and the Trustee

shall not be under any liability or obligation to in-

quire into the holding of said bonds by said Mortgag-

or Company or its assigns. In case any of said

bonds shall not be presented for payment within

three months after the principal of said bonds shall

be due and payable, the Mortgagor Company shall

be at liberty if it see fit at any time thereafter to give

to the Trustee, its successor or successors, for the

benefit of the holder or holders thereof, cash security

as the Trustee or its successor or successors shall

think suificient for the payment of such bonds

and from and after the giving of such security

the premises, property, rights and franchises

hereinbefore expressed to be hereby granted and

conveyed, shall be liberated from the trusts here-
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in declared securing the payment of such bonds,

and a release and discharge of this mortgage shall

be executed by the Trustee in' the same manner

and subject to the same provisions as if the said

bonds had been paid. The Trustee shall not incur

any liability by reason of any act done or performed,

or omitted to be performed, by it in good faith under

the provisions of this clause.

FIFTH. The Mortgagor Company, while it

shall be in possession of the mortgaged premises

and property, and while there shall be no exist-

ing default to the knowledge of the Trustee in re-

spect of the payment of the principal or interest

of any of the said bonds of the Mortgagor Com-

pany, or in the performance of any of the cove-

nants herein, shall have the right, at any and

all times, to convey or exchange, freed from the

encumbrance and trusts hereby, or all or any

of the real estate or property now held or which

shall hereafter be acquired by it, and which is or

shall become subject to this deed of trust or

mortgage which shall no longer be either useful

or necessary in the proper and judicious manage-

ment aiid maintenance of its business; but in no

case shall any such sale or exchange of such real

estate or property be made without the express

assent in writing of the said Trustee, its successors

or assigns, which assent said Trustee, its succes-

sors or assigns, are hereby expressly authorized

to make in such form and to such effect as to re-

lease from the operation and effect of this deed
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of trust or mortgage any property so sold or ex-

changed; but any property so taken in exchange,

if such there be, shctil forthwith become and be sub-

ject to the lien and operation of this deed of trust

or mortgage as if the same had been originally

included therein, and the net proceeds of real es-

tate or property so sold shall be at once paid over

by the Mortgagor Company to the said Tnistee,

its successor or assigns, who shall from time to

time pay to the Mortgagor Company so much

of such proceeds for investment in extensions

and betterments to its property, as the Mortgagor

Company shall, from time to time demand in Avrit-

ing, signed by its President or Vice-President,

under its corporate seal duly attested by its

Secretary; provided, that such written demand

shall be accompanied in each case by specifications

sworn to as correct by at least two of the Directors

of the Mortgagor Company, specifying in detail

the bettemients or extensions proposed and the

estimated costs thereof; all sums so paid to the

Trustee and not at the time required for payment

to the Mortgagor Company under the above pro-

visions of this section sliall be promptly invested

by the Trustee in the purchase of such outstand-

ing bonds secured by this deed of trust or mort-

gage, as can be purchased at the time by said

Trustee at not exceeding par and accrued interest;

but if no such bonds can be at the time purchased

at such rates by the Tnistee, the Trustee shall

invest any such simis so derived remaining in its
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hands for which the Mortgagor Company has not

made demand in writing as above, and for the

purposes above set out in such securities as shall

be at the time approved by law in the State of

New York for the investment of trust funds together

with interest thereon, as the same shall be from

time to time collected, which with the principal

shall be so invested and re-invested by the Trustee

from time to time as occasion may require; pro-

vided however, that if after such investments

of any of such proceeds the Mortgagor Company

not being in default shall make such demand as

aforesaid for the purposes aforesaid for any

paii; of the funds so invested, the said Trustee

shall as soon as possible sell at public or private

sale at the then market rates so much of said

securities purchased and held by it as shall be

necessary to provide the amount named in the

Mortgagor's written demand, and shall pay the net

proceeds so realized by it from such sale to the

Mortgagor Company to enable it to make such

betterments and extensions, but no purchase of any

such bonds by the Trustee under the provisions

of this clause shall operate as a payment upon

such bonds or interest thereon anything in this

Indenture to the contrary notwithstanding. But

all such securities shall be kept by the Trustee

in such form as will be most convenient for negotia-

tion when it shall be necessarv to sell the same;

but the Board of Directors of the Mortgagor Com-

pany may at any time authorize the Trustee to
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cancel any of said bonds so bought by the Trustee,

and on receipt of a copy of a Resolution purport-

ing to be a Resolution of the Board of Directors

of the Mortgagor Company and certified by the Sec-

retary of the Mortgagor Company to be a correct

Resolution adopted by the Board of Directors of the

Mortgagor Company, all funds received by the Trus-

tee under the provisions of this clause or securities

in which they may be invested which may be in the

hands of the Trustee when the principal of the

bonds secured hereby falls due, shall after payment

of principal and interest be turned over to the

Mortgagor Company.

SIXTH. In case default shall be made in the

payment of principal or any interest moneys

mentioned herein or in the bonds secured hereby,

or any or either of them, as and when the same

become due and payable, and any such default

shall continue for a period of three months after

written notice thereof given by the Trustee to the

Mortgagor Company, or in case default be

made in the performance of any covenant, promise

or agreement herein contained or referred to,

on the part of the Mortgagor Company to be kept

and performed, and any such default shall con-

tinue for a period of three months after written

notice thereof, given by the Trustee to the Mort-

gagor Company, then, and in any such event, the

Trustee or its successor or successors in the trust

may, by its attorneys or agents, enter into and upon
and take possession of all and singular the mort-
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gaged property hereby conveyed or intended so

to be, and each and every part thereof, and have,

hold, and use the same, and each and every part

thereof, subject to the lien and terms of these

presents and operate and conduct the business

of said Mortgagor Company and exercise the rights,

privileges and franchises pertaining thereto, and

make from time to time all repairs and replace-

ments and useful alterations, additions and improve-

ments thereto, as well in respect of all of the

same and the appurtenances and the other subject

matter as may seem to it to be judicious, and col-

lect and receive all tolls, charges, income and

revenue of the same and every part thereof, and

after deducting therefrom all proper outlays and

expenses and all pa}anents that may be made

for taxes and assessments and charges upon said

premises, property, rights and franchises or any

part thereof or any government charges, the lien

whereof might or could be held prior to the lien

of these presents as well as just compensation for

its own services and for the services of such attor-

neys, agents and assistants as it may in the exercise

of its discretion employ for any of the purposes

aforesaid, said Trustee shall apply the rest and resi-

due of the moneys received by it, pro rata to the pay-

ment of interest due upon such of said bonds as

shall then be outstanding as well as the principal

thereof. In case all the said payments shall

have been made in full and no suit to foreclose this

mortgage shall have been begun or sale made, as
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hereinafter provided, the said Trustee, after making

such provisions as to it may seem advisable for

the payment of the next semi-annual installment

of interest to fall due, shall restore the possession

of the premises, property, rights and franchises

hereby conveyed by the Mortgagor Company, its

successors or assigns
;

provided, that, if any of

the defaults hereinbefore specified be subsequently

made, such restoration to the Mortgagor Company
shall not, nor shall any previous entry by the

Trustees be construed to exhaust or in any manner

impair the power of entry or any power hereby

granted to or conferred upon said Trustee. The

Mortgagor Company at any time whenever it shall

deem expedient for the better security of the

bonds hereby secured although there be then no

default entitling the trusts to enter into possession

may, with the consent of the Trustee, surrender

and deliver to the Trustee the full possession of

the whole or any part of the property, premises,

rights, franchises and interests hereby conveyed or

intended so to be, for any period fixed or indefinite,

and upon such surrender and delivery to the Trus-

tee with its consent, the Trustee may enter into

upon the premises so surrendered and delivered,

and may take and receive possession of such prem-

ises, property, rights and franchises for such period

fixed or indefinite as aforesaid, without prejudice,

however, to its right at any time subsequently

w^hen entitled thereto by any provisions hereof to
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insist upon and maintain such possession though

beyond the expiration of any prescribed period.

The Trustee shall not be personall}^ liable for any

debts contracted b}^ it, or for damages to persons

or property, or for salaries or for non-fulfillment

of contracts during an}^ period wherein the trustee

shall manage the trvist property or premises upon

entry or voluntary surrender as herein provided.

SEVENTH. In case default shall be made in the

pajonent of principal or any interest moneys

mentioned herein or in the bonds secured hereby,

or any or either of them, as and when the same

become due and payable, and any such default

shall continue for a period of three months after

written notice thereof, given by the Trustee to

the Mortgagor Company, or in case default be made

in the performance of any covenant, promise

or agreement herein contained or referred to, on

the part of the Mortgagor Company to be kept

and performed, and any such default shall con-

tinue for a period of three months after written

notice thereof, given by the Trustee to the Mort-

gagor Company, then, and in every such case, the

Trustee, or its successor or successors in the trust,

may, either after entering as hereinabove provided

or without such entry, proceed to sell and dispose

of all and singular the premises, rights, property

and franchises hereby conveyed or intended so to

be at some place in the City and State of New York,

first giving notice of the time and place of such

sale, together with a general description of the
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property to be sold by advertisement published

at least once a week for six consecutive weeks in

one or more newspapers published in the City of

New York.

The Trustee may adjourn such sale from time to

time in its discretion and proceed with the same on

such adjourned day without further notice and may

and shall execute to the purchaser or purchasers at

such sale, good and sufficient deed or deeds for

the property so sold which shall be a perpetual

bar at law and in equity against the Mortgagor

Com.pany, and all persons claiming by, from or

under it, and after deducting from the proceeds

of such sale just and reasonable allowance for

the expenses of such sale including attorneys' and

counsel fees and all other expenses and liabili-

ties and all payments for taxes and assessments,

and for charges and liens superior to the liens

of those presents as well as compensation for its own
services, the said Trustee shall apply such proceeds

to the payment of the interest due and unpaid upon

the said bonds and of the principal of said bonds due

or to become due, without discrimination or prefer-

ence, but ratably to the aggregate amount of such

unpaid principal and accrued and unpaid interest,

and if any surplus remain shall pa}^ the same to the

Mortgagor Company, its successors or assigns or

as any court of competent jurisdiction may direct;

and it is hereby declared that the receipt or receipts

of the said Trustee shall be a sufficient discharge to

the purchaser or purchasers of the premises, prop-
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erty, rights and franchises for the purchase money,

and that no such purchaser shall be liable to see to

the application thereof, or in any manner whatever

be answerable for any loss, misapplication or non-

application of such purchase money, nor shall the

purchaser or purchasers be bound to see or inquire

whether proper notice of sale has been given or

otherwise as to the propriety or regularity of such

sale.

EIGHTH. Instead of exercising the powers of en-

try or entry and sale hereinbefore conferred upon

it, the Trustee, in case default shall be made in the

pa}Tiient of principal or any interest moneys men-

tioned herein or in the bonds secured hereby, or any

or either of them, as and when the same become due

and payable, and any such default shall continue for

a period of three months after written notice thereof,

given by the Trustee to the Mortgagor Company,

or in case default be made in the performance of any

covenant, promise or agreement herein contained

or referred to, on the part of the Mortgagor Com-

pany to be kept and performed, and any such default

shall continue for a period of three months after

written notice thereof, given by the Trustee to the

Mortgagor Company, then, and in every such case,

the Trustee or its successor or successors in the

trust, may in its discretion, and upon being requested

in writing by the holders of a majority of the bonds

then outstanding and being indemnified against the

reasonable expenses thereof, shall proceed by suit

or suits at law or in equity, as the said Trustee may
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be advised by counsel, to enforce payment of the

said bonds and to foreclose this mortgage and to sell

the premises, property, rights and franchises, and

the appurtenances of whatsoever kind and nature

and wheresoever situated, hereby conveyed under

the judgment or decree of a Court or Courts of com-

petent jurisdiction. The rights of entry and sale

hereinbefore conferred upon said Trustee are in-

tended as cumulative remedies and shall not be

deemed to deprive the Trustee of any legal or equi-

table remedy by judicial proceedings appropriate to

enforce conditions, covenants and terms of this in-

strument.

No holder of any bond hereby secured shall have

any right to institute any suit, action or proceeding

for the foreclosure of this Indenture, or for the exe-

cution of any trust hereof without first giving to

the Trustee written notice of the fact that default has

occurred and continued as hereinbefore provided, nor

unless also the bondholders of a majority in amount

of the then outstanding bonds hereby secured shall

have requested the Trustee in writing and shall have

offered to it, the reasonable opportunity either itself

to proceed to exercise the powers hereinbefore

granted or to institute such action, suit or proceeding

in its own name ; and the Trustee shall have neglected

or refused so to do, nor unless also they shall have

off'ered to the Trustee reasonable indemnity against

the costs and expenses to be incurred therein or

thereby. In case the Trustee shall proceed by suit

or suits at law or in equity after default as herein
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provided, the Trustee, or its successors, shall be en-

titled to have the premises, property, rights and

franchises hereby granted and conveyed or intended

so to be, sold by judicial sale under the order of a

Court or Courts of competent jurisdiction for or

towards the satisfaction of the principal and interst

due or owing upon the then outstanding bonds issued

under or entitled to the benefit of the security of this

mortgage and for the enforcement of the rights, liens

and security of the Trustee and the bondholders, and

shall be entitled pending any such suit or proceeding

to a Receivership of such premises, property, rights

and franchises, and of the tolls, earnings, income,

revenues, issues and profits thereof which are hereby

expressly pledged and mortgaged. And the Mort-

gagor Company, for itself, its successor or suc-

cessors, hereby further covenants and agrees to and

with the Trustee that, at and immediately upon the

commencement of any suit or other legal proceeding

to obtain possession of the premises, property, rights

and franchises hereby conveyed, or intended so to be,

upon default in the performance of any of the cov-

enants herein contained, the said Mortgagor Com-
pany or its successors or assigns, shall and will,

severally waiving the assurance and service of pro-

cess, enter their voluntary appearance in such suit

or proceedings and consent to the entry of a judg-

ment for the recovery of the possession of said prem-

ises, property, rights and franchises, and every part

thereof, and that, at and upon the commencement of

any suit or proceedings or upon default in the per-
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forrnance of any of the covenants herein contained

for the foreclosure of this mortgage, the Mortgager

Company, its successors and assigns, shall and will

severally waiving the issuance and service of process,

enter their voluntary appearance in said suit or pro-

ceedings and consent to the appointment of a receiver

or receivers of the said property, and of the earnings,

income, rents, tolls, revenues, resources, issues and

profits thereof, with power to such receiver or receiv-

ers to continue all the then pending actions for the

sole benefit of the Trustee and the holders of bonds

hereby secured, and such further powers as the Court

making such appointment shall confer.

NINTH. The said Mortgagor Company further

covenants and agrees that it will duly make, execute

and file or record, or cause to be duly made, executed

and filed or recorded, all such maps, plats, surveys,

certificates or other writings which it is, or may be

required to make, execute and file or record by the

Act of Congress entitled, ^'An Act extending the

Homestead Laws and providing for Right of Way
for Railroads in the District of Alaska and for other

purposes," approved May 14th, one thousand eight

hundred and ninety-eight, or by any supplement

thereto or amended thereof, or by any law of the

United States or State, Territory or District thereof,

affecting the Right of Way or the mortgaged prop-

evty, in the manner and upon the several respective

times when the same are so required to be made, exe-

cuted and filed or recorded.

TENTH. In case default shall be made in the pay-
ment of any interest moneys mentioned herein or in
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the bonds secured hereby, or any or either of them, as

and when the same become due and payable and any

such default shall continue for a period of three

months after written notice thereof given by the

Trustee to the Mortgagor Company, or in case de-

fault be made in the performance of any covenant,

promise or agreement herein contained or referred

to on the part of the Mortgagor Company, to be kept

and performed, and any such default continue for a

period of three months after written notice thereof,

given by the Trustee to the Mortgagor Company,

then, and in every such case, the Trustee, or its suc-

cessor or successors in the trust hereby created, may,

and if thereunto requested in writing by the holders

of a majority in amount of the said bonds then out-

standing, shall, by written notice to the Mortgagor

Company, declare the principal of all the bonds

hereby secured then outstanding, to be, and the same

shall thereupon become, immediately due and pay-

able, anything herein or in said bonds to the contrary

notwithstanding. No delay or omission of the Trus-

tee or of any holder of bonds hereby secured to exer-

cise any right or power arising from any default shall

impair any such right or power or shall be considered

to be a waiver of any such default or any acquiescence

thereunder; nor shall the action of the Trustee or of

the bondholders in case of any default, or of any de-

fault and the su})sequent waiver of such default, affect

or impair the rights of the Trustee or of such bond-

holders in respect to any subsequent default on the

part of the Mortgagor Company, or impair any right
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resulting therefrom. The Trustee shall have the

right to require the person or persons presenting any

request under this or any clause hereof to furnish

proofs by affidavit as to the registered ownership of

the bonds represented by him or them; and if such

proof be so required, the said request shall be without

effect until such proof shall have been furnished, but

the Trustee shall be under no obligation to require

such proof. Any notice or consent of the registered

holders of the requisite amount of bonds required

under the terms and provisions of this mortgage or

deed of trust shall be deemed conclusively established

if it shall be made to appear in the manner herein

provided that the persons executing such notice or

consent in writing were the registered holders of such

number of bonds on the day of the execution of such

notice or consent. It shall be sufficient service of

any notice, request, consent or other paper to be given

or demand to be made on the Mortgagor Company
provided for in this mortgage or deed of trust if the

same shall be duly mailed addressed to the Mortgagor

Company at the City of New York, State of New
York.

ELEVENTH. In the event of an^^ sale by virtue

of the power of sale herein contained or by virtue of

judicial proceedings or decree of foreclosure and sale

the whole of the property hereby mortgaged, shall be

sold in one parcel and as an entirety, unless the hold-

ers of a majority in the amount of the bonds hereby

secured then outstanding shall in writing, request the

Trustee to cause said premises, property, rights and
franchises to be sold in separate parcels, in which
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case the sale shall be made in such parcels as may be

specified as far as the law may allow. It is further

provided, declared and agreed that in case any sale

shall be made of the premises, rights, property and
franchises under or in execution of the provisions

hereof, the purchaser or purchasers at said sale or

sales shall be entitled in making settlement for and

paj^ment of the purchase money, to deliver to the per-

son or persons legally appointed and qualified to re-

ceive the payment of such purchase money, and to

turn in and use any of the bonds secured by these

presents then matured and unpaid towards the pay-

ment of said purchase money, reckoning and com-

puting said bonds for that purpose at a sum equal to

and not exceeding that which would be payable out

of the net proceeds of said sale to the purchaser or

jjurchasers as the holder or holders of said bonds for

his or their just share and proportion in that charac-

ter of said net proceeds, upon a due accounting con-

cerning the said net proceeds and a due apportion-

ment and distribution thereof, and after allowing for

the proportion of payments which may be required

by the Court to be paid in cash for the expenses of the

trust and of the sale and for other purposes.

TWELFTH. The Mortgagor Company further

hereby agrees to keep its property provided for use

in connection with its business of the character usu-

ally insured to the extent that such property is usu-

ally insured, the policies of insurance to be so drawn

as to make the loss, if any, payable to the Trustee

hereunder as its interest may appear. Insurable

property shall be held to be such as either because of
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the character of its construction or for other reasons

is generally covered by policies or leading Fire Insur-

ance Companies in the United States, provided, al-

ways, that in the event of any such loss or damage

by fire, the Mortgagor Company, not being in default

in any of the conditions, covenants or agreements

herein contained, shall have the right to demand by

proper resolution by the Board of Directors and re-

ceive from the Trustee from time to time such por-

tions or all of such insurance moneys received by the

Trustee as said Mortgagor Company shall deem wise

to invest in permanent improvements or betterments

of its said property or repairs of damages caused by

fire or replacement of the buildings and machinery

destroyed or injured. The afiidavit of the Presi-

dent or Vice-President and the Secretary or Treas-

urer of the Mortgagor Company setting forth the

necessity of the Mortgagor Company for said money

and the improvements or betterments, repairs or re-

placements in which it is intended to be invested,

shall be sufficient evidence upon which insurance

money shall be paid to the Mortgagor Company to

the amount so stated to be intended to be invested by

the Mortgagor Company as shown by such affidavits

and such resolution and affidavits shall constitute full

protection to the Trustee, in making payments in ac-

cordance herewith.

No duty in respect to insurance or the form of poli-

cies shall rest upon the Trustee other than to receive

such policies as may be handed to it by the Mortgagor

Company. All sums of money paid to said Trustee

for fire loss under the provisions of this clause and
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not required within a reasonable time by the Mort-

gagor Company for the purposes named above shall

be invested and disposed of by said Trustee until re-

quired by the Mortgagor Company as is provided in

Clause Fifth in the case of proceeds of real estate re-

leased under the provisions of that clause from the

terms of this mortgage and sold.

THIRTEENTH. It is further expressly under-

stood and agreed by and between the parties hereto

and by and betw^een the Mortgagor Company and the

respective holders of the bonds secured by these pres-

ents that no liability whatsoever shall attach to any

officer, director or stockholder, present or future, of

the Mortgagor Company, its successor or successors,

for the payment of the principal or interest of said

bonds or any part thereof by virtue of any provision

of the Constitution of the State of New York, or of

any Statute of said State or of any State, or by the

enforcement of any assessment or otherwise, the lia-

bility of such officer, director or stockholder, there-

fore, being hereby expressly waived by the holders of

said bonds, their successors and assigns, but that the

Mortgagor Company shall be so liable.

FOURTEENTH. The Mortgagor Company, for

itself, its successors and assigns, hereby agrees to

waive, and doth hereby absolutely and irrevocably

waive and relinquish, the benefit and advantage of

any and all valuation, stay, appraisement, extension

or redemption law^ or laws now existing or which may
hereafter be passed which, but for this provision,

agreement and waiver, might be applicable to any
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sale made under the provisions of this instrument or

the order or decree of any Court or Courts, and the

Mortgagor Company, for itself, its successors and as-

signs, hereby agrees to waive, and doth hereby ab-

solutely and irrevocably waive, any and all rights of

redemption which it might or could otherwise have

or be entitled to under any present or future laws

upon, or after, or in respect to any sales of the hereby

mortgaged premises, property, rights and franchises,

or any part thereof; and the Mortgagor Company

hereb}" covenants that it, its successors and assigns,

will not in any manner set up or seek to take any

benefit or advantage of any such present or future

valuation, stay, appraisemxent, extension or redemp-

tion law to prevent or hinder or delay such absolute

and irredeemable sale of said mortgaged premises

properties, rights and franchises hereinbefore

authorized to be made, as might, but for such law,

be directed or decreed by a Court of competent

jurisdiction.

FIFTEENTH. The Mortgagor Company, for

itself, its successors and assigns, doth hereby cove-

nant and agree to and with the Trustee and its suc-

cessors in the trust and to and with the respective

persons, firms and corporations who shall at any time

be holders of the said bonds hereby secured, or any

part of them, and the Mortgagor Company, its suc-

cessors and assigns shall and will at any time and

from time to time make, do, execute and deliver all

such further acts, deeds and things as shall be reason-

ably advised or required to effectuate the intention
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of these presents, and to secure and confirm to the

said Trustee and its successors in this trust, all and

singular, the property and estates real and personal,

and rights and franchises hereinbefore described and

hereby intended to be granted, so as to render the

same available for the security and satisfaction of

the said bonds according to the intent and purposes

herein expressed.

SIXTEENTH. The Trustee under this mort-

gage, and its successor or successors, may at any time

resign the trust hereby created by giving notice of

such resignation in writing to the Mortgagor Com-

pany. It is hereby expressly agreed that in case of

the resignation of the Trustee or its incapacity or re-

moval as Trustee hereunder, then and in that case

it shall be the duty of the Mortgagor Company, or

its President or Secretary, to call a meeting of the

bondholders by printed notice published not less than

once a week for four consecutive weeks in at least

cne public newspaper in the City of New York, for

the purpose of filling the place of such Trustee ; such

meeting to be held not less than thirty days after the

publication of said notice and in the City of New
York, unless prior to the first publication of such

notice, a majority in interest of said bondholders

shall, in writing, request the Mortgagor Company to

designate in the notice calling such meeting, some

other place than the City of New York, but within

the United States, in which event the meeting shall

be called to be held at such other place so designated.

At the time and place specified in such notice the
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holders of said bonds at such meeting shall proceed to

select a suitable person or persons or corporation

to act as such Trustee or Trustees, to fill such vacan-

cies, and a majority in interest of the bondholders

so attending said meeting or legally represented

thereat, shall be competent to elect a new Trustee or

Trustees, and the person or persons or corporations

so elected shall immediately upon such election, and

on ^his or their or its acceptance of such trust, become

vested with all the estates, trusts, rights, powers and

duties of the Trustee as prescribed herein; and in

case of such election as the aforesaid, the Mortgagor

Company hereby covenants to make, execute and

deliver such other or further instruments, deeds, in-

dentures or assurances as may be necessary to enable

the persons or persons or corporation so elected or

duly appointed, by competent authority, to execute

the trust hereby created and declared as fully and

perfectly in all respects as he or they or it could have

executed the same if originally made the party of the

second part of this Indenture.

SEVENTEENTH. It is further covenanted and

agreed by and between the parties hereto and any

future holders of said bonds that said bonds are and

shall be redeemable on any interest date at the pleas-

ure of the Mortgagor Company expressed by a res-

olution of its Board of Directors, said redemption

to be made as follows : Whenever the Board of Di-

rectors of such Mortgagor Company shall desire to

redeem any of said bonds they shall pass a resolu-

tion setting foii:h the amount of bonds (at their par
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value) desired to be redeemed and the President of

said company shall thereupon draw by lot number

of the bonds to be redeemed, and he shall thereupon

certify that such bonds were drawn for redemption,

which certificate shall be set forth in the minutes

of the meeting. The Secretary of the Mortgagor

Company shall thereupon by notice published once

a week for four weeks in a new^spajjer published in

the City of New York give notice of the drawing of

said bonds for redemption. Said bonds having been

so drawn for redemption and such notice having

been given, shall become due and payable on the date

mentioned for such redemption, w^hich date shall be

an interest payment date, at least thirty days after

the date of the drawing thereof, and the said bonds

shall from the date mentioned for said redemption

cease to draw interest, and the said Mortgagor Com-

pany may, upon the deposit of the proper amount

with the Trustee, be privileged to consider said bonds

as paid and canceled. A certified copy of the Cer-

tificate of the President incorporated in the min-

utes of the meeting at which said drawing took place

shall be full and complete authority for the Trus-

tee for any action taken in pursuance of this provi-

sion.

EIGHTEENTH. As a condition precedent to

the acceptance of the said trust by the Trustee, party

of the second part hereto, it is further stipulated and

agreed by and betw^een the parties hereto and all

present or future holders of bonds secured by these

Presents, that the Trustee shall not be answ^erable
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for any act, default or neglect or misconduct of any

of its agents or employees by it appointed or em-

ployed in connection with the execution of any of

the said trusts ; nor in any other manner answerable

or accountable under any circumstances whatsoever

except for bad faith; that the recitals contained

herein or in the bonds as to priority of lien, due au-

thorization or any other matter whatsoever are made

by and on the part of the Mortgagor Company and

the Trustee assumes no responsibility for the cor-

rectness of the same; also that it shall be no part

of the duty of the Trustee to file or record this In-

denture as a mortgage or conveyance of real estate,

or as a chattel mortgage or conveyance of personal

property, or to renew such mortgage, real or per-

sonal, or to procure any further, other, or additional

instrument of further assurances, or to do any other

act which may be suitable and proper to be done

for the continuance of the lien hereof, or for giving

notice of the existence of such lien, or for extending

or supplementing the same ; nor shall it be any part

of its duty to effect insurance against fire or other

damage of the mortgaged property, or to renew any

policies of insurance, or to keep itself inforaied as

to the amount of any taxes or assessments, or to

require such payment to be made ; but the Trustee

may, in its discretion, do any or all of these things.

The Trustee shall not be compelled to take any ac-

tion as Trustee under this mortgage unless properly

indemnified to its full satisfaction. It is further

covenanted and agreed that the Trustee under this
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mortgage is and shall be entitled to reasonable com-

pensation for all service rendered hereunder or in

connection with the trust, which compensation, to-

gether with any and all necessary and reasonable

expenses, charges, counsel fees, and other disburse-

ments incurred by the Trustee in the discharge of its

duties as such, shall be paid by the Mortgagor Com-

pany, all out of the trust estate upon which they are

hereby made a first lien. The Trustee shall be pro-

tected in acting upon any notice, request, consent,

certificate, bond or other paper document believed

by it to be genuine and to be signed by the proper

party.

NINETEENTH. In the event that any bonds is-

sued hereunder become mutilated or destroyed, it

shall be lawful for the Mortgagor Company to issue

new bonds of like tenor and date and bearing the

same serial numbers and the officers of the Mort-

gagor Company, for the time being, may sign and

the Trustee shall certify, and shall make delivery

of the same in exchange for, and in lieu of, the bonds

so mutilated or destroyed. No liability shall in any-

wise attach to the Trustee for acts done under the

authority of this clause.

TWENTIETH. It is expressly understood and

agreed that this Indenture shall not be construed to

create any trust liability or obligation to or in favor

of any person, firm or corporation except the Mort-

gagor Company, the Trustee, its successor or suc-

cessors in the Trust, and the present or future hold-

ers of the bonds hereby secured, nothing in this in-

strument being intended to confer upon or give any
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person or corporation other than the parties hereto

and the holders of the bonds issued, and to be issued,

secured by this Indenture, any right, remedy or

claim under or by reason of this Indenture, or any

covenants, condition or stipulation thereof; all its

covenants, conditions and stipulations being intend-

ed to be, and being for the sole and exclusive benefit

of the parties hereto, their successor or successors,

and the holders of the bonds hereby secured.

TWENTY-FIRST. It is hereby further mutu-

ally covenanted and agreed by and between the par-

ties hereto, that the word ^* Trustee," when and as

used in these presents, except when some other is

expressly and explicitly referred to or designated,

shall for all purposes be taken, held and construed

to mean, include and describe the corporation or cor-

porations, or the person or persons which or who

shall, for the time being, from time to time, be

charged with the execution of the trusts herein and

hereby expressed and created, whether the same be

the said party of the second part or any successor

or successors in the said trust, howsoever chosen or

appointed. Unless the context recognizes a different

interpretation, the words ^^ Mortgagor Company,"
wherever used in this Indenture, means the Mort-

gagor Company issuing the bonds herein referred

to. The word ''Bonds" means the bonds herein cre-

ated and referred to, and the words ''Trustee,"

"Bond," "bondholder" and "holder," shall include

the plural as well as the singular number, and the

term "majority" shall signify the majority in

amount, whether or not so expressed.
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TWENTY-SECOND. In order to facilitate the

recording of this instrument, the same may be simul-

taneously executed in several counterparts, each of

which so executed shall be deemed to be the orig-

inal, and such counterparts shall together constitute

but one and the same instrument.

IN WITNESS WHEREOF, the Mortgagor Com-

pany has caused its corporate name and seal to be

hereunto affixed bv its President and attested by its

Secretary, and the Trustee in token of the acceptance

of the trust hereby created has caused its corporate

name and seal to be hereunto affixed by its President,

and attested by its Secretary on the day and year

first above written, at New York City, New York.

This Mortgage is simultaneously executed in eight

counterparts that it may be recorded in the office

of the Secretary of the Interior, the Secretary of the

State of New Jerse}^ the Secretary of the District

of Alaska, the United States Commissioners and Re-

corders of Nome and Council City, Alaska, and else-

where.

Attest: COUNCIL CITY & SOLOMON
RIVER RAILROAD COMPANY,

[Corporate Seal] PHILIP V. R.VAN WYCK,
President.

A. DWIGHT KEEP,
Secretary.

Mtest: M. S. LOTT,
Secy.

THE WASHINGTON TRUST COMPANY
OF THE CITY OF NEW YORK.

[Corporate Seal] By DAVID M. MORRISON,
President.
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State of New York,

County of New York,—ss.

On this 13th day of June, in the year 1905, before

me personally came David M. Morrison and M. S.

Lott, to me known and known to me, who being by

me duly and severally sworn, did depose and say,

that he, said David M. Morrison^ was the President,

and that he, said M. S. Lott, was the Secretary, of

The Washington Trust Company of the City of New
York, one of the corporations described in and

which executed the foregoing instrument; that they

know the seal of said corporation ; that the seal af-

fixed to the said instrument was said corporate seal

;

that it was so affixed by order of the Board of Di-

rectors of said corporation, and that each of them

signed his name thereto by like order.

[Notarial Seal] JOSEPH E. CAMPBELL,
Notary Public, No. 53, Kings Co.

Cert, filed in N. Y. Co.

State of New York,

Coimty of New York,—ss.

On this 5 day of June, in the year 1905, before me
personally came Philip V. P. Van Wyck and A.

Dwight Keep, to me known and known to me, who

being by me duly and severally sworn, did depose

and say, that he, said Philip V. R. Van Wyck,

was the President, and that he, said A. Dwight Keep,

was the Secretary of The Council City and Solomon

River Railroad Company, one of the corporations
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described in and which executed the foregoing in-

strument; that they know the seal of said corpora-

tion ; that the seal affixed to the said instrument was

said corporate seal ; that it was so affixed by order of

the Board of Directors of said corporation, and that

each of them signed his name thereto by like order.

[Notarial Seal] JNO. H. CARR,
Notar}^ Public, Kings County.

Certificate filed in New York County.

United States of America,

State, City and County of New York,—ss.

On the day and year hereafter written, before me

personally appeared A. Dwight Keep, to me person-

ally known, and known to me to be the Secretary of

the Council City and Solomon River Railroad Com-

pany, described in, and who executed the foregoing

instrument, who hereby by me duly sworn, deposes

and says

:

That he is over the age of twenty-one years ; that

he is the Secretary of the Council City and Solomon

River Railroad Company, a corporation formed and

organized under the Laws of the State of New Jer-

sey, the Mortgagor in the within Indenture of Mort-

gage mentioned; that said Indenture of Mortgage

is made by the said Council City and Solomon River

Railroad Company in good faith to secure the sum

of Three hundred and fifty thousand dollars ($350,-

000), with interest named therein, and without any

design to hinder, delay or defraud creditors.

A. DWIGHT KEEP.
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Sworn to and subscribed to before me this 5 day

of June, 1905.

[Notarial Seal] JNO. H. CARR,
Notary Public, Kings County.

Certificate filed in New York County.

State of New York,

County of New York,—ss.

I, Thomas L. Hamilton, ClerJ^ of the County of

New York, and also Clerk of the Supreme Court

for the said County, the same being a Court of Rec-

ord, do hereby certify, that Jno. H. Carr, whose name

is subscribed to the certificate of the proof or ac-

knowledgment of the annexed instrument, and there-

on written, was, at the time of taking such proof or

acknowledgment, a Notary Public acting in and for

the County of New York, dwelling in the said Coun-

ty, commissioned and sworn, and duly authorized

to take the same. And further that I am well ac-

quainted with the handwriting of such notary, and

verily believe that the signature to the said certificate

of proof or acknowledgment is genuine, and that

such instrument is executed and acknowledged ac-

cording to the laws of the State of New York.

In testimony whereof, I have hereunto set my hand

and affixed the seal of the said Court and County,

the 14 day of June, 1905.

[Seal] THOS. L. HAMILTON,
Clerk.
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United States of America,

County of New York,

City and State of New York,—ss.

On the day and the year hereinafter written, be-

fore me personally appeared M. S. Lott, to me known

and known to me to be the Secretary of The Wash-

ington Trust Company, of the City of New York,

described in the within instrument, and who being

by me duly sworn, deposes and says

:

That he is over the age of twenty-one years ; that he

is the Secretary of the Washington Trust Company
of the Cit}^ of New York, a corporation formed and

organized under the Laws of the State of New York,

the Mortgagee in the within Indenture of Mortgage

mentioned ; that said Indenture of Mortgage is made

in good faith, to secure the sum of Three hundred

and fifty thousand dollars ($350,000,) with interest,

named therein, without any design to hinder, delay

or defraud creditors.

M. S. LOTT.

Sworn to and subscribed to before me this 13th day

of June, 1905.

[Notarial Seal] JOSEPH E. CAMPBELL,
Notary Public, No. 53, Kings Co.,

Cert, filed in N. Y. Co.

State of New York,

County of New York,—^ss.

I, Thomas L. Hamilton, Clerk of the County of

New York, and also Clerk of the Supreme Court for
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the said County, the same being a Court of Record,

do hereby certify, that Joseph E. Campbell, whose

name is subscribed to the Certificate of the proof or

acknowledgment of the annexed instrument, and

thereon written, was, at the time of taking such proof

or acknowledgment, a Notary Public acting in and

for the County of New York, dwelling in the said

County, commissioned and sworn, and duly author-

ized to take the same. And further that I am well

acquainted with the handwriting of such Notary,

and verily believe that the signature to the said certi-

ficate of proof or acknowledgment is genuine, and

that such instrument is executed and acknowledged

according to the laws of the State of New York.

In testimony whereof, I have herunto set my hand

and affixed the seal of the said Court and County, the

14 day of June, 1905.

[Seal] THOS. L. HAMILTON,
Clerk.

[Endorsed]: ^' Filed for record at request of

Washington Trust Co. Jul. 8, 1905, at 40 minutes

past 10 o'clock, and recorded in Book 139, page 143,

Records Cape Nome Recording District, Alaska. T.

M. Reed, Rec. By W. W. Sale, Deputy."

Exhibit ^*B" [to Complaint].

MACHINE SHOP C. C. & S. R. R. R.

3 20 ton Manliattan Locomotives.

2 hand trucks.

1 Wells Bros, bolt machines, #12 and belt.

1 emery wheel, 2'' x 10'' and belt leather.

1 track jack.
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1 4-liorse Fairbanks Morse gas engine.

1 60'' Radiel drill press and leather belt.

2 sections rubber suction hose, 3".

1 section rubber suction hose, 5".

1 assorted lot of fittings old and new.

1 Graves, Kinsman & Co., engine lathe 1914" x

ft., and belt.

1 iron bench vice #5.

1 headlight, complete.

29 Westinghouse air-brake connections.

1 Duplex piston pattern pump #6553 8" x 5"

X 12" and steam connection.

1 Nagle center crank Engine #6690 40 H. P.

10" leather belt and shop shafting.

1 Nagle portable fire box 50-horse boiler.

300 114 flues 8 ft. long.

1 10 lb. sledge.

1 6 in. centrifugal pump.

2 locomotive springs.

4000 lbs. iron and stee/c (Est.).

16 5 ft. grate bars.

1 #14 combination rip and cut-off saw-table.

1 Champion press drill.

1 galv. iron tank 2i/> ft. x 2i/o ft., x 6 ft.

1 Champion steel forge.

2 sections 3 in. suction hose 12 ft. long.

4 tank wheels for engine.

1 Knowels pump 4i/^ in. x 2% in. x 4 in.

2 20 ton hydraulic jacks.

4 pr. chain tongs.

1 rail bender.
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1 air cylinder for Westinghouse brake 10" x

12".

1 set tribble blocks 3" pulleys.

1 bolt and rivet clippers.

1 set Armstrong pij)e stocks and dies.

1 set Harris & Co. pipe and dies 2".

1 set Harris & Co. stock and dies, 1".

1 set Reed pipe stocks and dies, 1".

4 pipe cutters.

2 1%" X 16" screw jacks.

1 8" screw jack.

1 soldering furnace and irons.

1 sheet of brass 14" x 7 ft. (est.).

1 sheet of cojjper 16" x 24".

1 214 in. throttle valve.

26 assorted brass boxes.

2 sets Wells Bros. Little Giant screw plates and

dies.

1 pair adjustable pipe tongs.

28 assorted machine wrenches.

1 roll 4" rubber belting about 20 ft.

4 carpenter levels.

2 hand saws.

2 steel squares.

1 pair snips.

1 %'' bridge auger.

1 small set Little Giant stock and dies.

1 breast drill.

1 emery wheel, 2" x 12" without frame.

2 ratchet drills 16" x 18".

5 3" brass boxes.
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33 inches brass bars, assorted sizes.

2 8'' Stillson wrenches pipe.

4 #D monitor injectors.

1 engine brass.

2 assorted cape and chipping chisels.

1 calking mallet.

1 hand plate punch.

11 pipe taps 14'' X 2'\

6 engine oilers.

60 machine drill bits.

11 air valves.

1 #6 Metropolitan injector.

6 flue expanders 1^4 to 2'\

4 steam gauges.

12 brass unions assorted.

3 brass plugs.

7 4 in. pump valves,^ rubber.

6 throttle valves %'' to r\

2 saw sets.

1 114" steel switch rope 25ft. long.

1 14 steel switch rope 12 ft. long.

2 V steel switch ropes 15 ft. long each.

3 pieces i/^'' pipe 12 ft. each.

4 34- pipe 12ft. each.

5 pieces li/^" pipe 16 ft. each.

53 pieces asbestos pipe covering 3 ft. each.

1 set railroad scales.

1 roll I/2'' niesh heavy wire netting.

1 heavy switch chain 18 ft. long.

3 sets brake rods.

2 engine driver brasses, very heavy.

24 assorted engine brasses.



vs. Alice Dunaway and Thomas Cader Powell. 53

2 castings for cylinder rings.

8 semiphore signals.

2 pieces %" copper pipe 18 ft. each.

1 piece asbestos board 1^/4'' x 3 ft. x 2 ft.

1 #2 keystone grindstone 5"x3 ft., & iron

frame.

20 sheets galvanized iron 2 ft. x 8 ft.

1 standard Sheffield hand car.

1 500# push car.

5 pr. standard gauge car wheels.

2 pr. truck wheels.

COMPANY RESIDENCE.
1 kitchen range.

1 small cook stove, steel.

2 coal hot-blast heaters.

1 kitchen outfit cooking and crockery for 6 men,

1 small Eemington and Shaw safe.

6 4/4 iron bedsteads.

6 4/4 mattresses.

1 dining-table.

5 small tables.

8 common chairs.

4 rocking-chairs.

1 Armchair.

1 Remington typewriter#7 and stand.

1 porcelain bathtub.

1 toilet and washstand.

11 pr. blankets.

COALSHED.
85 tons of coal (est.).

1 upright boiler, about 40 H. P.
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1 double cjdinder, double engine, steam hoist

and steel cable about 25 H. P.

STABLE.
3 Sheffield standard handcars.

2 pushcars.

1 Sheffield velocipede car.

1 set #2 bob sleds.

2 heavy wagons.

1 Portland cutter.

4 sets harness.

1 3 seated buckboard.

BLACKSMITH-SHOP.
1 Buffalo steel forge, #408.

1 heavy anvil *
' Trenton. '

'

1 complete set blacksmith's tools.

1 large iron bench vice #5.

1 large chain about 24 ft. long.

1 small chain about 24 ft. long.

1 cross cut saw.

3 bridge augers.

700 lbs. iron (est),

5 sledges.

YARD AND SUPPLY SHEDS.
15 standard flat cars.

1 combination passenger and baggage car.

1 boarding-car.

1 derrick-car, on which is 1, 20-horse upright

boiler, 1 steam hoist and 1, 5/8" steel cable.

1 engine tender.

3 push cars, heavy for laying track.
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1 35 H. P. boiler, horizontal return flue.

1 30 ton derrick, stiff leg.

1 pile-driver 1200 lb. hammer.

1 water-tank for Manhattan engine, about 150

shovels, picks, mattocks and spike hammers,

all been used.

30 claw-bars, pinch-cars and track-wrenches.

2 anchors about 100 lb. each.

1 large coil I14'' Manila rope.

1 large coil %'' Manila rope.

4 neck yokes.

10 rail tongs.

1 4 H. P. boiler.

777 16" X 3/4- bridge bolts.

10 20" X 1" bridge bolts.

336 16" X 5/8" bridge bolts.

56 12" X 3/4- bridge bolts.

140 12" X %" bridge bolts.

530 14" X %" bridge bolts.

10 track wrenches.

24 14" X 3/4- bridge bolts.

78 18" X %" bridge bolts.

32 22" X 1" bridge bolts.

22 12" X 1" bridge bolts.

18 24" X 3/4- bridge bolts.

159 18" drift bolts.

288 16" X 3/4- bridge bolts.

50 32" X 1" bridge bolts.

68 30" X 1" bridge bolts.

2 bars 3^- round iron 26 ft. each.

1 8 H. P. upright engine.
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9 track jacks .

1 small steel forge.

4 plantation steel ranges.

3 heating stoves.

1 grate for upright boiler.

1 geared winch.

1 3" sprocket chain.

4 steel scrapers.

1 12 ft. section 6'' rubber hose.

22 new wheelbarrows.

3 warehouse trucks.

1 #7 Fairbanks standard scales.

24 car bolster castings.

2 gutter frogs.

12 sections engine grates.

3 locomotive springs.

1 12'' screw jack.

2 20'' economy screw jacks.

1 iron bench vise.

1 blacksmith vise.

115 kegs wire nails.

2 large plows.

4 new wheel scrapers.

3 old wheel scrapers.

50]kegs railroad spikes (est.).

2500 lbs. track bolts in sacks (est.).

1 platform truck.

1 warehouse truck.

28 boxes railroad spikes.

10 boxes Verone steel nut locks.

1 water tank about 200 gal. steel.
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DIXON HOTEL.
3 rockers.

2 round tables.

1 hotel office desk.

1 316 Universal oak heater.

1 Gemian looking-glass, 12'' x 20''.

1 bar and back bar.

6 #96 B. & H. hanging lamps.

1 Universal #320 heating stove.

47 cane seated chairs.

2 8 ft. tables.

1 10 ft. table.

2 6 ft. tables.

1 side board, table cutlery and spoons for 50

men.

1 U. S. range #4, dishes and cooking utensils

for fifty men.

16 single mattresses.

13 pr. blankets.

11 washstands.

4 folding chairs.

17 single iron beds.

4 double iron beds.

12 pillows.

17 sheets.

12 comforters.

4 double mattresses.

OFFICE.
1 table 4 ft. X 3 ft.

1 E. Seelig's 16" engineer's level tripod and rod.

1 engineer's tape.
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1 folding table.

1 blue print frame.

1 tea square 24''.

1 #15 coal hot-blast heating stove.

1 #6 letter press.

1 6 drawer Loinan & Hanford filing case.

1 Remington & Sherman Company safe.

13 wire baskets.

6 chairs.

4 small filing cases.

2 8'' beam gold scales.

1 #61 Diaphram mimeograph.

1 #8 Remington typewriter.

1 Sure Shot paper fastener.

1 office counter about 30 ft. long.

2 tables about 3 ft. x 6 ft.

1 heating stove.

1 Seth Thomas clock.

7 filing hooks.

1 lead pencil sharpener.

1 #7 Fairbanks platform scales.

1 double beam Buffalo counter scales.

1 12 ft. standing desk.

1 #3 Rochester hanging lamp.

5 Shannon files.

9 red lantern globes.

7 Dietz lantern globes.

1 25 lb. red lead keg.

75 machine drills assorted sizes.

1 14" Stillson wrench.

1 14'' adjustable pipe wrench.

1 14" Alligator wrench.
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4 2 lb. copper hammers.

4 machine hammers.

2 claw hammers.

1 hand axe.

1 #6 Bailey iron plane.

28 chisels and gouges assorted sizes.

10 wood bits assorted sizes.

6 1" socket firmer chisels.

6 11/^" socket firmer chisels.

2 broad axes.

1 qt. Nathan lubricator.

7 adzes.

110 Bastard files 12'^ to 16'' long.

2 14# double face sledges.

1 10# sledge.

3 3'' splitting chisels.

8 chipping chisels assorted.

4 #5 bench hatchets.

7 pipe taps 14'' to 2'\

8 bars copper, 12'' each.

21 bars solder.

10 4# bars babbit metal.

200 lag screws i/^" to %".

2 coils round rubber packing.

5 coils square flax packing.

2 10" iron cleats for boat.

6 14" iron cleats for boat.

2 1 ft. iron cleats for boat.

4 2 ft. iron cleats for boat.

1 saw-filing vise.

4 21/^" brass throttle valves.
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3 2'' elbows.

6 %'' unions.

7 114'' unions.

20 %'' unions.

14 brass faucets.

2 2'' flange unions.

2 %'' flange unions.

74 1'' cross teas and elbows.
17 flange unions with set bolts.
48 114 pipe couplers.

42 y2' pipe couplings.

15 111/^- elbows.

30 assorted iron plugs, 14- to 2'

12 1/2" teas.

2 wrenches 14'' & 17'^^

25 3^'' couplings.

5 1'' elbows.

30 14 and 3/g- couplings
25 %'^ elbows.

33 %" to 1/^- elbows.

57 W to 2'' bushings.

2 1%'' air valves.

14 reducers li/^'' to 1

17 reducers 2'' to li/>

10 114" caps.

10 %''caps.

4 bushings 2'' to 1''.

1 3'' suction strainer.

3 snatch blocks.

15 16" water glasses.

I
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1 2I/2'' flue expander.

1 V check valve.

16 %'' globe valves.

6 1/4'" globe valves.

6 %'' globe valves.

3 %'' globe valves.

4 2'' ''

6 11/2''

rr 1 // u U

8 plain brass oil cups.

6 Tiger grease cups, brass.

1 2I/2'' Armstrong pipe die.

1 2'' hose coupling.

1 4" elbow.

1 31/2'' elbow.

7 hammer handles.

2 #6 enterprise self-measuring faucets.

2 1 pt. Nathan lubricators.

1 Distin rip saw.

1 #5 Garfield injector.

11 water cocks.

7 3%'' to 7'' babbitted car brasses.

12 V hose couplers brass.

2 10'' jack screws.

1 11/4" cross teas.

5 3/g- -

12 %" air valves.

3 iron valves.

1 3" brass globe valve.

1 4" iron globe valve.

1 3" iron globe valve.
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74 11^'' return bends.

122 V " "

178 1%'' "

3 hand pipe cutters.

1 #7 cook stove.

2 jenny track jacks, #2.

1 #22 Eclipse meat chopper.

1 boring machine.

4 bridge augers.

4 6 ft. cross-cut saws.

15 iron tamping bars.

18 axe handles.

1 grapple.

24 tin roof safes.

9 5'' crimped elbows.

1 25# anchor.

1 sheet copper 1/16'^ x 21/2 ft x 4 ft.

11 d handled shovels.

1 brush hook.

2 scoop shovels.

100 lbs. sheet rubber packing (est.)

2 spirit track levels.

1 track gauge.

2 galv. tubs.

2 large colanders.

2 flesh forks.

1 butcher knife.

9 6'' X 9'' white enamel vegetable dishes.

17 10 X 16 white enamel meat platters.

2 14 gal. granite iron measures.

6 railroad lattems.
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6 1 gal. oil cans stock.

1 #12 agate soup stock pot.

5 mufifin pans.

2 tin dippers.

9 14 qt. galv. buckets.

2 tin soup kettles.

4 5 gal. galv. oil cans.

2 neck yokes.

7 single trees.

4 double trees, iron.

8 rolls #2 tar paper.

6 scraper handles.

5 parlor brooms.

6 scoop shovels.

30 d handled shovels.

14 #2 shovels.

3 crates railroad pick handles.

4 pevie handles.

15 railroad pick handles.

1 roll combination belting.

1 coil 114'' rope.

30 lbs. hemp packing (est.)

1 new cannon stove.

16 post hole shovels.

2 4'' tees.

7 21/2" tees.

2 2'' iron stop cocks.

4 114'' brass check valves.

2 11/2-
"

6 reducers, 11/4'' to %'\

41 nipples, i/g to 1%^' 1" to 12" long.
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8 11/2" tees.

8 nipples all thread, 2'' to 4'' long.

58 iron plugs, 14'' to 2'\

5 iron plugs, 2'" to 4''.

10 114'' tees.

9 V tees.

3 %'' tees.

3 1/2" tees.

3 4'' elbows.

6 21/2'' elbows.

6 2'' elbows.

10 11/2'' elbows.

10 V elbows.

8 %'' elbows.

22 1/4'' to 1/2" elbows.

16 unions 14'' to 1/2".

2 6'' flange unions.

1 4'' ''

3 21/2" ^'

8 6'' bushings.

6 4'' bushings.

108 14" to 2'' bushings.

4 engine eccentrics.

7 3^- to 7'' babbitt filled brasses.

10 small boxes containing boiler rivets, nuts,

bridge bolts, rivets and small castings.

3 i/>'' brass stop cocks.

3 %'' "

4 1"

2 14'' throttles.

2 %'' throttles.
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3 1/2'^ throttles.

2 %'' throttles.

10 V throttles.

8 114'' throttles.

2 11/2" throttles.

2 2'' throttles.

2 21/2'^ throttles.

30 ft. 21/2'' leather belting.

30 ft. #'' leather belting.

50 lbs. flat rubber packing (est.)

1 #3 Enterprise meat chopper.

1 steam gauge.

1 #1 ^arndener's steam governor.

1 Detroit lubricator.

1 #BB Penberthy injector.

8 #2 lamp chimneys.

1 2'' pipe stock and die.

1 li/4>'' stock and die.

1 V pipe stock and die.

1 Nathan 2 qt. oiler.

1 brass pop valve.

3 water cocks.

1 114'' brass stopcock.

1 V check valve.

1 yV' angle valve.

1 water glass throttle.

11 Hunt's superior 3 lb. axis.

4 oil and molasses gates.

1 set Green River screw plates and die.

1 carpenter level.

2 coils electric engine packing.
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6 water glasses 12'' long.
9 water glasses 8'' long.

2 hand axes.

3 augers 234- and 1-1-

1 testing pump.

2 4i/4# track coal chisels.

2 cross cut saw handles.

6 hammer handles.

1 iron 5" foot valve.

2 18" monkey-wrenches.
2 15''

1 2%" machine wrench.
1 tuyere iron.

1 2%" brass hose coupling.

1 214" brass coupler.

6 3" brass clamps.

2 8" monkey-wrenches.
5 14" pipe wrenches.

4 12" monkey-wrenches.
2 6" Stillson wrenches.
1 8" Stillson wrench.
1 14" Stillson wrench.
1 #3 Barnes pipe cutter.
1 #1 "

6 adz handles.

1 set #5 duplex pipe dies.

40 ft. 1/2" rubber hose.

15 chain hooks.

20 lbs X X Babbitt metal (est.)

2 set 8" iron bushed blocks.
1 set 4" ''
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2 graphite bushed blocks.

1 10'' iron bushed snatch block.

2 12'' graphite bushed double blocks.

1 graphite bushed single block 12"

1 6" iron snatch block.

50 2I/2" Delphi hose nozzle.

1 3" iron gate.

2 5" X 7" brass engine driver boxes.

7 8" iron sheaves.

36 machine drills 1/4" to 1".

8 taps 1/4" to 1".

1 set of blocks and haowi 100 ft. %" rope.

100 ft. 1" rope, est.

7 #L Dietz lanterns.

10 copper engine oilers.

28 lantern globes.

5 brass oil cups.

4 brass cocks.

4 heavy shop made hinges 16" long.

And thereupon an order was made herein, in

words and figures as follows

:

In the District Court for the District of Alaska,

Second Division,

THE WASHINGTON TRUST COMPANY OF
THE CITY OF NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.
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Order [Directing Defendants to Show Cause and

Restraining and Enjoining Defendants Pend-

ing Disposition of Order to Show Cause].

The motion of the plaintiff in the above-entitled

action for an order to show cause and temporary

restraining order, having been presented to the

undersigned Judge of the above-entitled court, on

consideration thereof, it is hereby ordered that the

defendants in the above-entitled action show cause

before this court on the 30th day of March, 1908,

at ten o'clock A. M., of said day, why an injunc-

tion pendente lite should not be ordered and issued

herein restraining and enjoining the defendants,

their agents, servants and deputies, and all persons

acting in their aid and assistance, from selling

or offering for sale, the property levied on under

execution in that certain action in the District Court

of the District of Alaska, Second Division, entitled

Alice Dunaway vs. Council City and Solomon River

Railroad Company, a full schedule and description

of which said property is set forth in the complaint

on file herein.

Sufficient cause appearing therefore from the

verified complaint of the plaintiff filed herein, it is

hereby ordered that in the meantime and until the

disposition of this order to show cause the said de-

fendants be, and they are, hereby so restrained and

enjoined.

Dated this 25th day of March, 1908.

ALFRED S. MOORE,
Judge.
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[Recital Relative to Hearing on Order to Show

Cause].

The hearing of said order to show cause was

thereafter continued from time to time until the

same came on for hearing on the 16th day of April,

1908, before the above-entitled Court, sitting at

Nome, Alaska, Messrs. Ira D. Orton and Albert

Pink appearing as attorneys for the plaintiff, and

Messrs. T. M. Reed, Thomas R. Shepard and O. D.

Cochran appearing as attorneys for the defendants.

[Proceedings had in Support of Order to Show

Cause].

Whereupon, the following proceedings were had

in support of said order to show cause and applica-

tion for injunction pendente lite

:

The plaintiff offered in evidence the complaint

in words and figures as hereinbefore set forth,

together with an amendment to the same and order

allowing the amendment, which said amendment

and order allowing the same were in words and

figures as follows

:

In the District Court, District of Alaska, Second

Division.

WASHINGTON TRUST COMPANY OP THE
CITY OP NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.
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Amendment to Complaint.

Comes now the plaintiff in the above-entitled

action and amends his complaint by adding a new

allegation therein, to be numbered 19-A, as follows:

19-A.

That the said Thomas Cader Powell did not be-

fore levying on said property described in Exhibit

'*B" pay or tender to the mortgagee named in said

mortgage, Exhibit ^^A," the amount of said out-

standing bonds or interest, or any part thereof;

neither did he deposit the amount thereof, or any

amount whatever, with the Recorder of the Cape

Nome or Council City Orecincts, payable to the

order of the said mortgagee, or otherwise ; that said

Thomas Cader Powell has not at any time paid or

tendered to any person any portion of said mort-

gage debt, or deposited with any Recorder, or any

other person, any portion thereof, payable to the

order of said mortgagee, or any other person.

ALBERT FINK,

IRA D. ORTON,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

Ira D. Orton, being first duly sworn, deposes and

says, that he is the agent and attorney for the plain-

tiff in the above-entitled action; that he has read

the foregoing amendment to the complaint on file

herein and knows the contents tliereof , and that the

allegations therein are true.
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The reason why this vertification is made by

afifiant is because there are no officers or other agents

of the plaintiff corporation within the District of

Alaska.

IRA D. ORTON,

Subscribed and sworn to before me this 30th day

of March, A. D. 1908.

[Seal] FRED G. LEMMON,
Notary Public in and for the District of Alaska, at

Nome.

United States of America,

District of Alaska,—ss.

Due service of the within Amendment is hereby

accepted at Nome, Alaska, this 30th day of March,

1908, by receiving a copy thereof.

T. M. REED,
O. D. COCHRAN and

THOMAS R. SHEPARD,
Attorney for Defts.

[Endorsed] :
^^ Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Apr. 10, 1908. Jno. H. Dunn, Clerk. By
,

Deputy.''
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hi the District Court, District of Alaska, Second

Division,

WASHINGTON TRUST COMPANY OF THE
CITY OF NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Order Allowing Amendment to Complaint.

The motion of the plaintiff in the above-entitled

action for leave to amend its complaint by adding

a new allegation thereto, to be numbered 19-A,

coming on regularly before the Court for hearing;

and it appearing that the plaintiff is entitled to so

amend its complaint.

It is hereby ordered that leave be granted to the

plaintiff to amend its complaint by adding said

new allegation, numbered 19-A. It is further

ordered that the complaint may be so amended by

filing said amendment, duly verified, without refiling

the entire complaint as amended.

Dated, Nome, Alaska, March 28, 1908.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Endorsed] : Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,
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Mar. 30, 1908. Jno. H. Dunn, Clerk. By ^—

,

Deputy. Vol. 6 Orders and Judgments, p. 148."

Be it further remembered that on behalf of the

plaintiff, the attorneys for plaintiff, in support of

said application for an injunction pendente lite,

further introduced in evidence certified copies of

certain letters and documents from the Department

of the Interior, in words and figures as follows

:

[Certified Copies of Certain Letters and Documents

in Support of Application for Injunction

Pendente Lite].

9 58-1903. A. M.

L. & R. R. Div. A. M.

DEPARTMENT OF THE INTERIOR.
Washington, February 28, 1903.

The Commissioner of the General Land Office.

Sir : You submitted to the Department with a letter

of the 20th instant a certified copy of the articles of

incorporation and proofs of orgmization of the

Western Alaska Construction Company under the

laws of the State of New Jersey, filed under the act

of May 14, 1898—30 Stat. 409—providing for right

of way for railroads in the District of Alaska.

You have reported that the papers conform to the

regulations and have recommended that they be ac-

cepted for filing under the act mentioned.

The papers are satisfactory, are hereby accepted

for filing as recommended and are enclosed for that

purpose.



84 The Washington Trust Co. of the City of N. Y.

You will advise the company that notwithstanding

this acceptance its rights are subject to the provisions

of chapter 23, title 3, of the act of June 6, 1900—31

Stat. 528—enacting a civil code for the district of

Alaska, relating to foreign corporations.

Very respectfully,

E. A. HITCHCOCK,
Secretary.

24559, 59170-1903. S. S. M.

J. V. W.

DEPARTMENT OP THE INTERIOR.
GENERAL LAND OPPICE.

Washington, D. C, July 2, 1903.

Address only the Commissioner of the General Land

Office.

Register and Receiver, Juneau, Alaska.

Sirs : The Western Alaska Construction Company

has filed in this officemap and field-notes, in duplicate,

of preliminary survey of the Council City and Solo-

mon River Railroad, together with six plats of station

and terminal grounds, in duplicate, along the line of

said road. These were filed under the provisions of

the act of May 14, 1898 (30 Stats., 409), with the

view of securing right of way over the public lands

traversed by the line of said road and covered by the

station and terminal grounds. They have been ex-

amined and found to conform with the regulations.

Accordingly, the said map and plats are accepted for

filing in this office, while the duplicates thereof and
of the field-notes are herewith transmitted for the
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files of your office. See paragraph 21 of the Circular

of June 8, 1898.

Very respectfully,

J. H. FIMPLB,
OG. Acting Commissioner.

4-207.

DEPARTMENT OF THE INTERIOR.
GENERAL LAND OFFICE,

Washington, D. C, August 28, 1903.

I, W. A. Richards, Commissioner of the General

Land Office, do hereby certify that the annexed copies

of the letters of the Secretary of the Interior, of Feb-

ruary 28, 1903, and of the Commissioner of the Gen-

eral Land Office, of July 2, 1903, relative to the claim

of the Western Alaska Construction Company for

right of way for the Council City and Solomon River

Railroad in Alaska—true and literal exemplification

from the originals on file or of record in this office.

In testimony whereof I have hereunto subscribed

my name and caused the seal of this office to be

affixed, at the city of Washington, on the day and

year above written.

[Seal] W. A. RICHARDS,
Commissioner of the General Land Office.

[Recital Relative to Introduction in Evidence of

Preliminary Survey, etc.]

Be it further remembered that the preliminary

survey of the Council City and Solomon River Rail-

road, referred to in the letter of Acting Commissioner
J. H. Fimple, hereinbefore set forth, was also intro-

duced in evidence. Said preliminary survey showed
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the mileage of said proposed railroad to be slightly

in excess of fifty miles, and that said preliminary sur-

vey and plats were duly filed and approved as set

forth in the letter of J. H. Fimple, Acting Commis-

sioner, as aforesaid.

[Recital Relative to Introduction in Evidence of

Map and Profile, etc.]

Be it further remembered, that the attorneys for

plaintiff on its behalf further introduced in evidence

the map and profile of the first twenty mile section of

said Council City and Solomon River Railroad, defin-

itely fixed, which said map and profile was produced

from the office of the Register of the Land Office at

Nome, Alaska, and showed that the same was filed on

the 20th day of December, 1906, with the Register of

the Land Office at Juneau, Alaska, and that it was

thereafter on the 26th day of June, 1907, duly ap-

proved by the Secretary of the Interior, and the ap-

proval thereof entered upon the records o^ said

office.
, ;:.'l^liM!ll

[Recital Relative to Evidence Offered in Opposi-

tion to Order to Show Cause.]

Be it further remembered that the defendants in

said action, in opposition to said order to show cause,

offered in evidence the verified answers of defendant

Alice Dunaway and defendant Thomas Cader Pow-

ell, in words and figures as follows

:
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In the District Court for the District of Alaska, Sec-

ond Division.

No. 1866.

THE WASHINGTON TRUST COMPANY OF
THE CITY OP NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Answer of Defendant Alice Dunaway to Complaint.

Now comes Alice Dunaway, one of the defendants

in this cause, and answers the complaint herein (as

amended by the separate amendment thereof served

and filed herein on March 30, 1908) as follows

:

I.

For her first answer to said complaint,

1. This defendant, answ^ering paragraph I of said

Complaint, says that she has no knowledge or infor-

mation sufficient to form a belief as to the allegations

of any thereof therein contained, and therefore she

denies each and every word of said allegations.

2. This defendant, answering paragraph V of said

Complaint, says that she has no know^ledge or infor-

mation sufficient to form a belief as to the allegations

or any thereof therein contained, and therefore she

denies each and every of said allegations.
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2%. This defendant, answering paragraph VIII

of said Complaint, denies that said Council City &
Solomon River Railroad Company complied with all

the provisions of the Act of Congress mentioned in

said paragraph, or became entitled by such compli-

ance or otherwise to any benefit of ^Siod Act, prior to

or on the 1st day of May, 1905, or at any time prior

to the 20th day of December, 1906.

3. This defendant, answ^ering paragraph X of

said Complaint, says that she has no knowledge or in-

formation sufficient to form a belief as to the allega-

tions or any thereof therein contained, and therefore

she denies each and every of said allegations.

4. This defendant, answering paragraph XI of

said Complaint, says that she has no knowledge or in-

formation sufficient to form a belief as to the allega-

tions or an}'^ thereof therein contained, and therefore

she denies each and every of said allegations.

5. This defendant, answering paragraph XII of

said Complaint, says that she has no knowledge or in-

formation sufficient to form a belief as to the allega-

tions or any thereof therein contained, and therefore

she denies each and every of said allegations.

6. This defendant, answering paragraph XIII of

said Complaint, admits that the mortgage therein

mentioned, whereof Exhibit ^^A'' to said Complaint

is a copy, was recorded in the office of the Recorder

of the Cape Nome Recording District, in the District

of Alaska, on the 8th day of July, 1905, as a mortgage

of real property ; but she denies that said mortgage

was on said date, or has been at any time, recorded or
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filed for record as a chattel mortgage or mortgage of

personal property, and denies that said record thereof

as a mortgage of real property has at any time been

or now is indexed in said recorder's office as the

record of a mortgage of personal property ; and she

denies that said recorder, on receiving said mortgage

or a copy thereof to be filed in his said office as a

mortgage of personal property, or at any time, en-

tered in a book kept for that purpose the names of all

or any of the parties to said mortgage, or the consid-

eration thereof, or the date of its maturity, or the

time of filing the same.

7. This defendant, answering paragraph XIV of

said Complaint, denies that said Council City & Solo-

mon Eiver Railroad Company now is, or intends at

any time henceforth to be, a common carrier of pas-

sengers or freight for hire, or engaged in carrying

the United States mails or express matter between

the Town of Solomon, Alaska and Council City,

Alaska, or way points, or at all on its railroad.

8. This defendant, answering paragraph XVII
of said Complaint, denies that it will be impossible

to operate the railroad therein mentioned- without the

engines and rolling stock and other movable prop-

erty described in the schedule, therein referred to.

Exhibit *^B" to said Complaint, and denies that said

railroad has been operated at any time since this de-

fendant's judgment mentioned in said Complaint was

recovered, and denies that said Council City & Solo-

mon River Railroad Company intends to operate said

railroad at any time henceforth ; and she denies that
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the property levied upon and taken possession of by

the United States Marshal under the execution issued

upon her said judgment, as referred to in said para-

graph, is of the value of upwards of Twenty Thou-

sand ($20,000.00) Dollars, or of any greater value

than the sum of Fifteen Thousand ($15,000.00) Dol-

lars.

9. This defendant, answering paragraph XIX of

said Complaint, denies that all of the property de-

scribed in Exhibit ''B" to said Complaint is a part of

the property mentioned and described in the plain-

tiff's mortgage. Exhibit ^'A" to said Complaint, and

therein mortgaged to the plaintiff, and denies that

the lien of said mortgage upon such of said

property described in said Exhibit ^^B" as said mort-

gage may have originally constituted a lien upon is

any longer a lien upon the same, or any thereof, or

has been a lien upon the same or any thereof as

against this defendant or any other creditor of said

mortgagor, the Council City & Solomon River Rail-

road Company, at any time since the 8th day of July,

1906.

10. This defendant, answering Paragraph XXI
of said Complaint, denies each and every allegation

therein contained.

11. This defendant, answering Paragraph XXII
of said Complaint, denies that if the movable property

described in Exhibit ^'B'" to said Complaint or any

part thereof is sold under the execution upon this de-

fendant's judgment now in the hands of the United

States Marshal and referred to in said paragraph, it
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will be impossible for the Council City & Solomon

River Railroad Company to operate and conduct its

railroad during the coming season of 1908, and denies

that said Railroad Company intends to or will operate

or conduct its said railroad the coming season of 1908

or at any time henceforth, irrespective of weather or

not said movable property or any of the same shall be

sold under said execution, and denies that in the event

of such a sale an irreparable injury or damage, or any

injury or damage will be done to the plaintiff, or to the

owners and holders of the bonds in said paragraph

referred to, or to tlie public generally.

II.

Ami for her second and separate answer to said

Complaint, and as new matter constituting an affir-

mative defense to the alleged cause of action therein

set forth, this defendant alleges as follows:

1. That the plaintiff's mortgage mentioned in

said complaint, or a copy thereof, was filed as a

mortgage of personal property in the office of the

Recorder of the Cape Nome Recording District,

in the Second Division of the District of Alas-

ka (within which Recording District all the per-

sonal property levied on by the United States Mar-

shal, as hereinbelow set forth, was situated at the

time of such levy), on the 8th day of July, 190e5,

but neither at the time of such filing thereof nor at

any time since then, have there been entered in a

book kept for that purpose in the said Recorder's

office the names of all or any of the parties to said

mortgage, or the consideration thereof, or the date
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of its maturity, or the time of filing the same, in

conformity with the statute in such case made and

provided ; that one year from the date of said filing

expired on the 8th day of July, 1906 ; but that at no

time within thirty (30) days next preceding the ex-

piration of said term of one year was a copy of such

mortgage, with a verified statement exhibiting the

interest of the mortgagee in the property at the time

the same was re&ewed, as claimed by virtue of such

mortgage, again filed in said Recorder's office, nor

has any such copy or verified statement been filed

in said office, or in the office of the Recorder of the

Council City Recording District, in said Second

Division of the District of Alaska, at any time said

mortgage, or a copy thereof was first filed as afore-

said ; and that no affidavit setting forth the interest

which said mortgagee had, or claimed to have, by

virtue of such mortgage in the property therein men-

tioned, was made or annexed to saidmortgage or copy

on file, as aforesaid, within thirty (30) days next pre-

ceding the expiration of said term of one year, or

at anv time since then.

2. That the judgment recovered by this defendant

against said Council City & Solomon River Railroad

Compan}^ as set forth in said complaint, was based

upon a cause of action in favor of this defendant

and against said Railroad Company for a personal

injury suffered by this defendant at the hands of

said Railroad Company as therein adjudged, which

personal injury occurred on the 28th day of August,

1906.



vs. Alice Dunaivaij and Thomas Cader Powell. 93

3. That at the tmie of the levy of and execution

for the satisfaction of this defendant's said judg-

ment upon certain j^ersonal property of said Rail-

road Company, on the 26th day of December, 1907,

as set forth in paragraph XVI of said Complaint,

said property so levied upon and all the property of

said Railroad Company, whether real or personal,

situated within the District of Alaska, was in

the lawful possession of said Railroad Company,

the judgment debtor in this defendant's said judg-

ment; and that thereupon on said 26th day of

December, 1907, the United States Marshal for the

Second Division of the District of Alaska, the de-

fendant Thomas Cader Powell herein, duly levied

said execution upon said personal property described

in said Exhibit ^'B" to said Complaint, and has

Whence hitherto retained possession thereof, and has

advertised the interest of said Railroad Company
in the same for sale and intends to sell its interest

in the same, or in so much thereof as is necessary

for the* satisfaction of defendant's said judgment,

as he is of right entitled to do ; which are the same

levy, advertisement and intended sale set forth in

said Complaint.

4. That said Railroad Company, prior to the time

of said levy, had ceased to operate its said railroad,

or to make any use of the same, or any of said per-

sonal property so levied upon, as a common carrier

of passengers or freight, or in the performance of

any service to the public, and Whence hitherto has not

operated or used the same or performed any such
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service, and, as this defendant is informed and be-

lieves and therefore so charges, intends and jjur-

poses no longer to operate or use said road, or any

of said personal property so levied upon as a com-

mon carrier of freight or passengers, or in the per-

formance of any service to the public, but intends

and purposes from this time henceforth to cease the

performance of its functions as a public carrier and

abandon its character as such, and to cause the rails

and ties of its said road to be torn up and to cause

the same and all its property to be sold and con-

verted into money.

Wherefore, this defendant, having fully answered

said Complaint, prays that the same may be dis-

missed and that she go thereof without da}^ and that

she recover of the plaintiff her costs herein.

THOS. R. SHEPARD,
O. D. COCHRAN and

T. M. REED,
Attys. for Defdt.

United States of America,

District of Alaska,—ss.

Alice Dunaway, being sworn, says: I am one of

the defendants in the above-entitled action; I am
acquainted with the contents of the complaint in

said action and with the contents of my foregoing

answer thereto, and I believe said answer to be true.

ALICE DUNAWAY.
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Subscribed and sworn to before me this 9th day

of April, 1908.

[Seal] MABEL SEARL,

Notary Public in and for the District of Alaska, at

Nome.

In the District Court for the District of Alaska,

Second Division,

No. 1866.

THE WASHINGTON TRUST COMPANY OF
THE CITY OF NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Answer of Defendant Thomas Cader Powell to Com-

plaint.

Now comes Thomas Cader Powell, one of the de-

fendants in this cause, and for his answer to the com-

plaint herein (as amended by the separate amend-

ment thereof served and filed herein on March 30,

1908), admits—

That the Council City & Solomon River Railroad

Company is a corporation, that its mortgage was

filed for record, that he is the United States Marshal

for the Second Division of the District of Alaska,

that he received an execution, levied the same upon

certain property (without paying or tendering the
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amount of any debt claimed to be secured by mort-

gage thereof), has advertised said property for sale,

and intends, unless otherwise ordered by the Court,

to sell the same, all substantially as is alleged in

said Complaint ; and he says that he has no knowl-

edge or information sufficient to form a belief as to

the allegations, or any thereof, in said Complaint

set forth, other than those hereinabove by him ex-

pressly admitted, and therefore he denies the same

and all thereof, and asks that plaintiff be put to proof

of the same.

Wherefore, this defendant, having fully answered

said Complaint, prays that the same may be dis-

missed, and that he go thereof without da}^, and that

he recover of the plaintiff his costs herein.

United States of America,

District of Alaska,—ss.

Thomas Cader Powell, being sworn, says

:

I am one of the defendants in the above-entitled

actions; I am acquainted with the contents of the

complaint in said action, and with the contents of

my foregoing answer thereto, and I believe said an-

swer to be true.

Subscribed and sworn to before me this day

of April, 1908.

Notary Public in and for the District of Alaska, at

Nome.
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[Endorsed] : ''Filed in the Ofifice of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."

Said defendants further offered in evidence the

affidavit of William McManus, in words and figures

as follows

:

In the District Court for the District of Alaska

y

Second Division,

No. 1866.

THE WASHINGTON TRUST COMPANY OF
THE CITY OF NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Affidavit [of William McManus Offered on Behalf

of Defendants].

United States of America,

District of Alaska,—ss.

William McManus, being first duly sworn, says:

I reside in Nome, Alaska, and am the United States

Superintendent of Railway Mail Service for the Sec-

ond Division of the District of Alaska.

During the open season for the year 1907, I was
informed by one Cunningham, who was then the

manager or superintendent of the Council City &
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Solomon River Railroad, that said road would not

be operated during the coming season of 1907. By
the first of January of this year, the indications to

me being, from said statement of said Cunningham,

and from the fact large judgments had been recov-

ered in suits against said Railroad Company, that

it would not operate its said railroad during the

coming season, I wrote to the Postoffice Department

at Washington, stating, in substance, that the indi-

cations were that the said road Avould not be operated

during the coming year, and requesting the Depart-

ment to ascertain if such was the fact, and, if so, to

inform me thereof, and I would then let the contract

for carrying United States mail from Solomon,

Alaska, to points on and beyond the line of said

road, here at Nome—said contract having been let

in previous years at Washington, to said Council

City and Solomon River Railroad Company, it hav-

ing its general offices in New York.

Recently I have received a telegram from the Post-

office Department, in response to my said letter, in-

structing me to let said mail contract in the usual

manner, here at Nome, Alaska.

AVM. McMANUS.

Subscribed and sworn to before me this 16th day

of April, 1908.

[Seal] THOMAS R. SHEPARD,
Notary Public in and for the District of Alaska, at

Nome.

[Endorsed] :
** Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,
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Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."

Said defendants further offered in evidence a cer-

tain Satisfaction of Mortgage filed in the office of

the Recorder of the Cape Nome Mining and Record-

ing District, District of Alaska, which said Satisfac-

tion of Mortgage was in words and figures as fol-

lows:

[Satisfaction of Mortgage Made by Council City

etc. R. R. Co. to E. A. Olds, Offered on Behalf of

Defendants.]

#33,779.

United States of America,

State of New York,

County of New York,—ss.

This is to certify that a certain Indenture of Mort-

gage bearing date the first day of July, One thousand

nine hundred and three, made by the Western Alaska

Construction Company (now called by change of

Name, the Council City & Solomon River Railroad

Company), a corporation of the State of New Jer-

sey, made to Edward A. Olds, to secure the payment

of the sum of one hundred and seventy-five thousand

dollars ($175,000), with interest, which mortgage

has been duly recorded in the office of the Secretary

of the Interior, the office of the Secretary of State

of New Jersey, and in the office of the Secretary of

the District of Alaska, and elsewhere, and also a

certain other Indenture of Mortgage bearing date

the first day of May, one thousand nine hundred and
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four, made by said Western Alaska Construction

Company to said Edward A. Olds, to secure the pay-

ment of the sum of two hundred and ten thousand

dollars ($210,000), with interest, which said last-

mentioned mortgage has been duly recorded in the

office of the Secretary of the Interior, in the office

of the Secretary of State of New Jersey, and in the

ofSce of the Secretary of the District of Alaska, and

elsewhere, and which said Indentures of Mortgage

were by said Edward A. Olds duly assigned to the

subscribers E. Dwight Church and Phillip V. R.

Van Wyck, trustees of the Syndicate formed for the

purpose of acquiring first mortgages and bonds of

the Council City & Solomon River Railroad Com-

pany, under the Syndicate Agreement dated the

twenty-fifth day of March, 1905, by deed of assign-

ment bearing date the first day of May, one thou-

sand nine hundred and five, have been paid and sat-

isfied, and may be discharged of record.

Witness our hands and seals the tenth dav of Oc-

tober, A. D. 1905.

E. DWIGHT CHURCH,
PHILIP V. R. VAN WYCK,

Trustees of the Syndicate formed for the purpose

of acquiring first mortgages and bonds of the

Council City & Solomon River Railroad Com-

pany under the Syndicate agreement dated the

25th day of March, 1905.
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State of New York,

County of New York,—ss.

Be it remembered, that on this twelfth day of Oc-

tober, in the year of our Lord one thousand nine

hundred and five, before me, the subscriber, Adrian

D. Keep, personally appeared E. Dwight Church

and Philip V. R. Van Wyck, who, I am satisfied,

are the persons mentioned in and who executed the

within certificate of Discharge of Mortgage; and

I having first made known to them the contents

thereof, they did each acknowledge that they signed,

sealed and delivered the same as their voluntary act

and deed for the uses and purposes therein ex-

pressed.

[Notarial Seal] ADRIAN D. KEEP,
Notary Public, New York County, #119.

State of New York,

County of New York,—ss.

I, Thomas L. Hamilton, Clerk of the County of

New York, and also Clerk of the Supreme Court for

the said County, the same being a Court of Record,

do hereby certify that Adrian D. Keep, whose name
is subscribed to the Certificate of the proof or ac-

knowledgment of the annexed instrument, and there-

on written, was at the time of taking such proof or

acknowledgment a Notary Public in and for the

County of New York, dwelling in the said County,

commissioned and sworn, and duly authorized to

take the same. And further that I am well acquaint-
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ed with the handwriting of said notary, and verily

believe that the signature to the said certificate of

proof or acknowledgment is genuine, and that such

instrument is executed and acknowledged according

to the laws of the State of New York.

In testimony whereof I have hereunto set my hand

and affixed the seal of the said Court and County the

12 day of Oct., 1905.

[Court Seal] THOS. L. HAMILTON,
Clerk.

Filed for record at request of Council City and

Solomon River R. R. Co. January 17, 1906, at 11 :15

A. M.

T. M. REED,
Recorder.

W. W. Sale,

Deputy.

(Vol. 68, page 166.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Commissioner and

Ex-Ofificio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the District

of Alaska, do hereby certif}^ that the above and fore-

going is true, full and complete copy of Instrument

numbered 33779, the same being Satisfaction of Mort-

gage made by Council City & Solomon River Rail-

road Company, a corporation, to Edward A. Olds, as

the same appears of record in Volume 6S, at page 166

thereof, of the records of my office.
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Witness my hand and seal of the said office this

15th day of April, 1908.

[Seal] F. E. PULLER,
Recorder.

[Endorsed] : ''Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."

Be it further remembered, that thereupon the

plaintiff offered in evidence two certain affidavits of

Ira D. Orton, one of the attorneys for the plaintiff,

which said affidavits are in words and figures as fol-

lows :

[Affidavit of Ira D. Orton, Dated April 10, 1908,

Offered on Behalf of Plaintiff.]

In the District Courts District of Alaska, Second

Division.

WASHINGTON TRUST COMPANY OP THE
CITY OP NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

United States of America,

District of Alaska,—ss.

Ira D. Orton, being first duly sworn, deposes and

says: That he is one of plaintiff* 's attorneys in the

above-entitled action ; that on the 23d day of March,

1908, at the request of affiant, the said Thomas Cader
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Powell, United States Marshal for the District of

Alaska, Second Division, sent the following te;egram

to the Secretary of the Interior at Washington, D.

C. : **Has mortgage Council City and Solomon River

R. R. Co. to Washington Trust Company of New
York been recorded in your oflSce. If so give date";

thereafter the said Thomas Cader Powell received a

reply to said telegram reading in words and figures

as follows

:

*^ Mortgage recorded here June twenty-three nine-

teen five."

IRA D. ORTON.

Subscribed and sworn to before me, this 10th day

of April, A. D. 1908.

[Seal] FRED G. LEMMON,
Notary Public in and for the District of Alaska,

Residing at Nome.

[Endorsed] : ^^ Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."
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[Affidavit of Ira D. Orton, Dated April 15, 1908,

Offered on Behalf of Plaintiff.]

In the District Court, District of Alaska, Second

Division.

THE WASHINGTON TRUST COMPANY OF
THE CITY OF NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

United States of America,

District of Alaska,—ss.

Ira D. Orton, being first duly sworn, deposes and

says : That he is one of the attorneys for the plain-

tiff in the above-entitled action ; that affiant has been

acting as attorney for the Council City and Solomon

River Railroad Company since it commenced the

building and operation of its road in the District of

Alaska ; that since said railroad was built it has only

been operated during the spring, summer and fall of

each year; that it is not feasible, owing to climatic

conditions, to operate said road during the other

months of the year; that all railroads operated on

the Seward Peninsula are accustomed to and do only

operate their railroads during the spring, summer
and fall of each year ; that owing to the climatic con-

ditions existing on said Seward Peninsula, it is im-
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practicable to operate a railroad during the winter

months; that said Council City and Solomon River

Railroad Company has during each year since the

same was built operated its said railroad during the

spring, summer and fall months, and affiant knows

that it is the intention of said Railroad Company to

continue operating its line of railroad to act as a com-

mon carrier of freight, passengers and express during

the coming spring, summer and fall season, unless

its property is wrongfully sold and disposed of by the

United States Marshal.

IRA D. ORTON.

Subscribed and sworn to before me, this 15th day

of April, A. D. 1908.

[Seal] FRED G. LEMMON,
Notary Public in and for the District of Alaska, at

Nome.

[Endorsed] :
'^ Piled in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome

.

Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."
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Said plaintiff further offered in evidence its Reply

to the Answer of the Defendant Alice Dunaway, in

words and figures as follows

:

[Reply to Answer of Alice Dunaway.]

in the District Court, District of Alaska, Second

Division.

THE WASHINGTON TRUST COMPANY OF
THE CITY OF NEW YORK (a Corpora-

tion),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Comes now the plaintiff in the above-entitled action

and for reply to the affirmative matter contained in

the second and separate answer to plaintiff's com-

plaint, denies each and every allegation of paragraph

4 of said Second and Separate Answer.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Plaintiff*.

United States of America,

District of Alaska,—ss.

Ira D. Orton, being first duly sworn, deposes and

says: That he is the agent and attorney for the

plaintiff in the above-entitled action specially author-

ized and empowered to appear in this action; that

he has read the foregoing Reply to the Affirmative
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Matter contained in the Second and Separate Answer

to Plaintiff's Complaint, and knows the contents

thereof, and that the allegations therein are true.

The reason why this verification is made by affiant

is because there are no officers or other agents of the

plaintiff corporation within the District of Alaska.

IRA D. ORTON.

Subscribed and sworn to before me this 15th day

of April, A. D. 1908.

[Seal] FRED G. LEMMON,
Notary Public in and for the District of Alaska,

Residing at Nome.

[Endorsed] : ^^ Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Apr. 16, 1908. Jno. H. Dunn, Clerk. By
,

Deputy."

The foregoing was all the evidence offered by either

party upon the hearing of said order to show cause.

After argument thereon the matter was submitted

to the Court.

[Recital Relative to Decision on Order to Show

Cause, etc.]

Thereafter on the 26th day of May, 1908, the Court

made and rendered its decision on said order to show

cause denying said application for an injunction pen-

dente lite, which said order was in words and figures

as follows

:
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^^ Tuesday, May 26, 1908.

^^#1866.

WASHINGTON TEUST CO.

vs.

DUNAWAY et al.

*'Tlie Court rendered a decision refusing to grant

an injunction in this case."

To the making and entry of which said order the

said plaintiff then and there excepted, and its excep-

tion was duly allowed.

[Prayer for Settlement, etc., of Bill of Exceptions.]

And, in order to make the foregoing matters of

record, the said plaintiff presents this its Bill of Ex-

ceptions to said order and prays that the same may be

settled and allowed.

IRA D. ORTON,
ALBERT F. FINK,
Attorneys for Plaintiff.

[Order Settling etc., Bill of Exceptions.]

The foregoing Bill of Exceptions having been

served, filed and presented for settlement within the

time prescribed by law and extensions thereof duly

made by orders entered of record, on stipulation of

counsel that it is correct, the same is hereby settled

and allowed this 18th day of June, 1908, being a day

in the same term, during which said order w^as made.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.
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[Admission of Service of Bill of Exceptions.]

United States of America,

District of Alaska,—ss.

Due service of the within Bill of Exceptions is

hereby accepted at Nome, Alaska, this 18th day of

June, 1908, by receiving a copy thereof.

THOMAS E. SHEPARD,
One of the Attorneys for Defendants.

[Endorsed] : #1866. In the District Court for the

District of Alaska, Second Division. Washington

Trust Co. of the City of New York, Plaintiff, vs.

Alice Dunaway, et al.. Defendant. Bill of Excerp-

tions to Order Refusing to Grant Injunction Pend-

ente Lite, Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Jun. 18, 1908. Jno. H. Dunn, Clerk. By
,

Deputy. Ira D. Orton, Attorney for Plaintiff.

[Assignment of Errors.]

hi the District Court, District of Alaslxa, Second

Division.

WASHINGTON TRUST COMPANY OP THE
CITY OF NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAAVAY and THOMAS CADER
POWELL,

Defendants.
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Comes now the plaintiff in the above-entitled action

and assigns the following errors as having been com-

mitted by the Court in denying its application for an

injunction pendente lite in said action, upon which

errors the said plaintiff intends to and does rely upon

its appeal from said order to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

I.

The Court erred in denying the application of the

plaintiff for said injunction pendente lite in refusing

to grant the injunction as prayed for by plaintiff.

II.

The Court erred in refusing to grant said injunc-

tion for that it appears from the plaintiff's complaint

and other evidence offered at the hearing that the

plaintiff under and by virtue of the mortgage set

forth in plaintiff's complaint has a valid and prior

lien on the property described in plaintiff's com-

plaint, and is for that reason entitled to have the sale

of the same under a subsequent levy of execution en-

joined.

III.

The Court erred in refusing to grant said injunc-

tion for that it appears from plaintiff's complaint

and the answers of the defendants and the other evi-

dence offered at the hearing that the lien of plaintiff's

mortgage set forth in plaintiff's complaint is prior

and superior to the rights of the defendant Alice

Dunaway under her judgment.

IV.

The Court erred in refusing to grant said injunc-
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Hon for that it appears from the allegations of plain-

tiff's complaint and the amendment thereto and the

answers of the defendants that the defendant Thomas

Cader Powell, United States Marshal for the Second

Division, District of Alaska, did not pay or tender

to the plaintiff before levyini^ on the property de-

scribed in plaintiff's complaint the amount of the out-

standing bonds, or interest thereon, or any part

thereof; neither did the said Thomas Cader Powell

deposit the amount thereof, or any amount whatever,

wdth the Eecorder of the Cape Nome or Council City

Precincts payable to the order of the plaintiff; neither

did said Thomas Cader Powell pay or tender to any

person any portion of said mortgage, debt, or deposit

wdth any Recorder, or an}^ other person, any portion

thereof payable to the order of said mortgagee, or

any other person.

V.

The Couii erred in refusing to grant said injunc-

tion for that it appears from plaintiff's complaint

and the answers of the defendants that the Council

City and Solomon River Railroad is a railroad cor-

poration, which has, and did prior to the execution

of the mortgage set forth in plaintiff's complaint,

avail itself of the provisions of an Act of Congress,

entitled ^*An Act Extending the Homestead Laws

and Providing for Right of Way for Railroads in

the District of Alaska, and for Other Purnoses," ap-

proved May 14, 1898; that said Railroad Company

has in all respects complied with the provisions of

said Act, and that by reason of the mortgage set forth
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in plaintiff's complaint having been duly filed and re-

corded in the Office of the Secretary of the Interior

the same constitutes a valid and prior lien against all

the property described in plaintiff's complaint, which

said lien is superior to the rights of the defendant

Alice Dunaway as an execution creditor.

VI.

The Court erred in refusing said injunction for

that the mortgage of the plaintiff set forth in its com-

plaint was duly recorded in the Office of the Secre-

tary of the Interior as provided by the laws of Con-

gress long prior to the entry of the judgment obtained

by the defendant Alice Dunaway and long prior to

the levy of execution thereunder on the property of

the Council City and Solomon River Railroad Co.,

and for that reason said mortgage constituted a valid

and prior lien on all the property described in plain-

tiff's complaint.

Wherefore, the said plaintiff prays that said order

refusing to grant an injunction be overruled and re-

versed by the United States Circuit Court of Appeals

for the Ninth Circuit.

ALBERT FINK,
IRA D. ORTON,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Due service of the within Assignment of Errors is

hereby accepted at Nome, Alaska, this 18th day of

J une, 1908, by receiving a copy thereof.

THOMAS R. SHEPARD,
One of the Attorney for Defendants.
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[Endorsed] : #1866. Original. In the District

Court for the District of Alaska, Second Division.

Washington Trust Co. of the City of New York, a

Corporation, Plaintiff, vs. Alice Dunaway et al., De-

fendant. Assignment of Errors. Piled in the Ofi&ce

of the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Jun. 18, 1908. Jno. H. Dunn,

Clerk. By , Deputy. Ira D. Orton, At-

torney for Plaintiff. '

[Bond on Appeal.]

In the District Court, District of Alaska, Second Di-

vision.

WASHINGTON TRUST COMPANY OF THE
CITY OP NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Know all men by these presents : That we, the

Washington Trust Company of the City of New
York, a corporation, as principal, and J. J. Cole and

C. G. Cowden, as sureties, are held and firmly bound

unto the defendants in the above-entitled action in the

sum of two hundred fifty dollars, for the payment

of which, well and truly to be made, we bind our-

selves, our and each of our heirs, executors, adminis-

trators and assigns, fimily by these presents.
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Sealed with our seals and dated this 18 day of

June, 1908.

Whereas, lately at a session of the United States

District Court for the District of Alaska, Second Di-

vision, in an action pending in said court, between

the Washington Trust Company of the City of New
York (a corporation), plaintiff, and Alice Dunaway
and Thomas Cader Powell, defendants, an order was

made and entered on the 26th day of May, 1908, in

favor of the defendants and against the said plain-

tiff, refusing the application of the plaintiff therein

for an injunction pendente lite and said plaintiff hav-

ing obtained from said District Court an order allow-

ing an apppeal from said order to the United States

Circuit Court of Appeals for the Ninth Circuit, and

a citation directed to said defendants is about to be

issued.

Now, therefore, the condition of the above obliga-

tion is such that if the said Washington Trust Com-

pany of the City of New York (a corporation), shall

prosecute its said appeal to effect and answer all costs

if it fails to make its plea good, then this obligation

to be void ; otherwise it shall remain in full force and

effect.

WASHINGTON TRUST COMPANY, a Cor-

poration.

By IRA D. ORTON, [Seal]

Its Agent and Attorney.

J. J. COLE. [Seal]

C. G. COWDBN. [Seal]
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The foregoing bond is approved in open court June

18, 1908.

ALFRED S. MOORE,
Judge.

United States of America,

District of Alaska,—ss.

J. J. Cole and C. Gr. Cowden, being first duly

sworn, each deposes and says : That he is one of the

sureties to the foregoing bond ; that he is worth the

sum two hundred fifty dollars, over and above all

debts and liabilities and exclusive of property exempt

from execution.

J. J. COLE.

C. G. COWDEN.

Subscribed and sworn to before me, this 18 day of

June, 1908.

[Notarial Seal] FRED G. LEMMON,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : # 1866. In the District Court for the

District of Alaska, Second Division. Washington

Trust Co. of the City of New York, Plaintiff, vs.

Alice Dunaway et al.. Defendant. Bond on Appeal.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jun. 18, 1908.

Jno. H. Dunn, Clerk. By , Deputy. Ira

D. Orton, Attorney for Plaintiff.
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[Petition for and Order Allowing Appeal, etc.]

In the District Court, District of Alaska, Second Di-

vision,

WASHINGTON TRUST COMPANY OF THE
CITY OP NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.

Comes now the plaintiff in the above-entitled action,

and, believing itself to be aggrieved by the decision

of the Court rendered and entered herein on the 26th

day of May, 1908, in and by which said decision the

said Court denied the motion and application of the

plaintiff for an injunction pendente lite herein and

dissolved the temporary restraining order hereto-

fore issued herein, appeals from said decision and

order to the United States Circuit Court of Appeals

for the Ninth Circuit, and prays that the said appeal

be allowed and an order be made fixing the amount

of bond to be given by the said plaintiff on said ap-

peal.

IRA D. ORTON,
ALBERT PINK,

Attorney for Plaintiff and Appellant.

It is hereby ordered that the foregoing appeal be,

and the same is hereby, allowed, plaintiff to give a
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bond for costs in the sum of two hundred and fifty

dollars.

Dated, June 18, 1908, Nome, Alaska.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

United States of America,

District of Alaska,—ss.

Due service of the within pe^/on is hereby accepted

at Nome, Alaska, this 18 day of June, 1908, by re-

ceiving a copy thereof.

Attorney for Defendants.

[Endorsed] : #1866. In the District Court for the

District of Alaska, Second Division. Washington

Trust Co. of the City of New York, a Corporation,

Plaintiff, vs. Alice Dunaway etsd., Defendant. Order

Granting Appeal. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jun. 18, 1908. Jno. H. Dunn, Clerk. By
, Deputy. Ira D. Orto]T, Attorney for

Plaintiff.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Division.

Cause No. .

WASHINGTON TRUST CO. (a Corporation),

Plaintiff,

vs.

POWELL,
Defendant.
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Praecipe [for Transcript of Eecord].

To the Clerk of the Above-entitled Court

:

You will please make and certify transcript of

record in above action consisting of Dill of Excep-

tions and Appeal Papers.

IRA D. ORTON,
For Pltff.

NOTICE.—Attorne3^s will please endorse their

own filings. Rule 47.

[Endorsed] : Cause No. 1866. District Court, Dis-

trict of Alaska, Division. Washington Trust

Co., a Corporation, Plaintiff, vs. T. C. Powell, De-

fendant. Praecipe. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Jun. 19, 1908. Jno. H. Dunn, Clerk. By
, Deputy.

In the District Court for the District of Alaska^ Sec-

ond Division,

No. 1866.

WASHINGTON TRUST COMPANY OF THE
CITY OF NEW YORK (a Corporation),

Plaintiff,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants.
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Clerk *s Certificate [to Transcript of Record].

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 110, both in-

clusive, are a true and exact transcript of the Bill

of Exceptions to Order Refusing to grant an injunc-

tion pendente lite, Assignment of Errors, Bond on

Appeal, Petition for Appeal and Order Allowing

Appeal, and Praecipe for Transcript on Appeal, in

the case of Washington Trust Company of the City

of New York, a corporation. Plaintiff, vs. Alice

Dunaway and Thomas Cader Pow^ell, Defendants,

No. 1866, this Court, and of the whole thereof, as ap-

pears from the records and files in my office at Nome,

Alaska ; and further certify that the original Citation

in the above-entitled cause is attached to this tran-

script.

Cost of transcript, $31.05
;
paid by Ira D. Orton, of

attorneys for plaintiff.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 16 day of July,

A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.

By Angus McBride,

Deputy,
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[Original Citation on Appeal.]

In the District Court, District of Alaska, Second

Division,

WASHINGTON TRUST COMPANY OP THE
CITY OP NEW YORK (a Corporation),

Plaintiff and Appellant,

vs.

ALICE DUNAWAY and THOMAS CADER
POWELL,

Defendants and Appellees.

United States of America,

District of Alaska,—ss.

The President of the United States of America to

Alice Dunaway and Thomas Cader Powell,

Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals, Ninth Circuit, to be held at the City and Coun-

ty of San Francisco, State of California, on the 16th

day of July, 1908, pursuant to an appeal filed in the

Clerk's office of the United States District Court,

District of Alaska, Second Division, wherein the

Washington Trust Company of the city of New
York, a corporation, is appellant, and you are ap-

pellees, to show cause, if any there be, why the order

refusing to grant an injunction pendente lite in said

appeal mentioned should not be corrected and speedy
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justice should not be done to the parties in that be-

half.

Witness, the Honorable MELVILLE W, FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 18th day of June,

1908, and of the Independence of the United States

the one hundred and thirty-second.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Seal] Attest: JNO. H. DUNN,
Clerk District Court, District of Alaska, Second

Division.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made

on us and the receipt of a copy thereof admitted this

18th day of June, 1908.

Attorneys for Appellees.

United States of America,

District of Alaska,—ss.

Due service of the within Citation of Appeal is

hereby accepted at Nome, Alaska, this 18th

day of June, 1908, by receiving a copy thereof.

THOS. R. SHEPARD,
One of the Attorne/y for Defendants.

[Endorsed] : Original. In the District Court,

for the District of Alaska, Second Division. Wash-

ington Trust Company of the City of New York (a



vs. Alice Dunaivay and Thomas Cader Powell. 123

Corporation), Plaintiff, vs. Alice Dunaway et al.,

Defendant, Citation on Appeal. Ira D. Orton, At-

torney for Plaintiff and Appellant.

[Endorsed] : No. 1627. United States Circuit

Court of Appeals for the Ninth Circuit. The Wash-

ington Trust Company of The City of New York,

a Corporation, Appellant, vs. Alice Dunaway and

Thomas Cader Powell, Appellees. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion.

Filed July 31, 1908.

PRANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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FOR THE NINTH CIRCUIT.

THE WASHINGTON TRUST COM-

PANY OF THE CITY OF NEW
YORK, A CORPORATION,

Appellant, ( No.
vs. / 1627.

ALICE DUNAWAY and THOMAS
CADER POWELL,

Appellees.

BRIEF FOR APPELLANT.

STATEMENT OF FACTS.

This is an appeal from an order refusing to grant

an injunction pendent lite. The facts appear to be as

follows

:

On the 25th day of March, 1908, appellant herein,

the Washington Trust Company of New York, filed

a complaint against the appellees as defendants, Alice

Dunaway and Thomas Cader Powell. It was alleged

in said complaint that the said Washington Trust Com-



pany was a corporation under the laws of the State of

New York, and that the defendant, Thomas Cader

Powell, was United States Marshal for the second Di-

vision of Alaska.

That the Council City and Solomon River Railroad

Company was at all the times mentioned in the com-

plaint a corporation originally organized under the

laws of New Jersey on the 27th day of March, 1902,

under the name of the Western Alaska Construction

Company, and thereafter by legal proceedings under

the laws of the State of New Jersey, had changed its

name to that of Council City and Solomon River Rail-

road Company on the 17th day of March, 1905.

It appeared further that under the charter of the

said Western Alaska Construction Company (there-

after the Council City and Solomon River Railroad

Company) it was authorized among other things '*to

^' survey, locate, construct, operate, own and maintain

" a railroad with one or more tracks together with all

'' necessary and convenient side tracks . . . from
*' a point at or near the mouth of Solomon River with-

" in or adjacent to the limits of Solomon City in the

*' Territory of Alaska . . . northeastwardly to a

" point within or adjacent to the limits of Council City

" in said Territory, and thence to such point within or

^' adjacent to the limits of said Council City as may be

'' convenient or necessary for the purpose of there con-

" necting said railroad with other railroad or railroads



^' now or thereafter found in or adjacent to said Council

'' City."

It further appeared that the said Western Alaska

Construction Company in availing itself of the rights

granted by an Act of Congress of the United States en-

titled ''An Act extending the Homestead Laws and

providing for right of way for railroads in the District

of Alaska, and for other purposes," approved May
14th, 1898, filed with the Secretary of the Interior of

the United States a certified copy of its articles of in-

corporation and dueproofs of its organization under the

same,—that the said articles of incorporation with the

proofs of organization were examined by the Secretary

of the Interior and found to conform to the regulations

of the Department and United States Laws, and were

accepted for filing on the said date in the office of the

Secretary of the Interior, and the Western Alaska Con-

struction Company did on the 2nd day of July, 1903,

file with the Secretary of the Interior a preliminary

actual survey and plat of its proposed route together

with plats of its station and terminal ground, all in

duplicate in accordance with the provisions of Section

4 of said Act, which said preliminary actual survey and

plat of its proposed route, plats of its station and ter-

minal grounds were accepted and approved and filed in

the office of the Secretary of the Interior and dupli-

cates thereafter filed with the Register and Receiver

of the Land Office of the United States of the District

of Alaska, at Juneau, Alaska.



The complaint then further sets up an Act of Con-

gress passed on the 9th day of April, 1904, for the re-

lief of the Western Alaska Construction Company's

Railroad, wherein it was provided that the time to file

the map and profile of definite location of its first sec-

tion of at least twenty miles with the Register of the

Land Office in the District of Alaska, as provided in

Sections Four and Five of the aforesaid Act, extending

the homestead laws to Alaska, was extended to and in-

cluding the thirty-first day of December, 1904; that the

time to complete the first section of at least twenty

miles of its railroad was extended to and including one

year after the filing and approval of the definite loca-

tion of said section, and that the said railroad company

should be entitled to all the benefits arising from a com-

pliance with the provisions of said Act of May 14th,

1898 (excepting with reference to the change in the

time of filing its map and profile of definite location

and of completing its first section of twenty miles of

railroad), providing that the said railroad company

filed with the proper Register of the Land Office for

the District of Alaska, a map and profile of the first

section of its road of at least twenty miles, before De-

cember 31, 1904, and shall complete such section within

one year after such definite location had been approved

by the Secretary of the Interior.

That thereafter on the nth day of June, 1906, Con-

gress passed an Act entitled '^An Act to aid the Council

City and Solomon River Railroad Company," further



extending the time to file the map and profile of definite

location of its first section of at least twenty miles with

the Register of the Land Office in Alaska, to and in-

cluding the thirty-first day of December, 1906, and the

time to build the first section of at least twenty miles of

its railroad up to and including the 31st day of Decem-
ber, 1906, and the time for building its entire railroad

up to and including December 31st, 1909; and provid-

ing that it should be lawful for the Council City and

Solomon River Railroad Company to thereafter oper-

ate its railroad in the District of Alaska, for a period

to and including December 31, 1909, without the pay-

ment of the license fee of one hundred dollars per mile

per annum on each mile operated as provided in Section

29 of Chapter i of the Act entitled "An Act making

further provision for a civil government for Alaska,

and for other purposes" of June 6th, 1900. The com-

plaint then alleges that on the 20th day of December,

1906, the Council City and Solomon River Railroad

Company filed with the Register of the Land Office

for the District of Alaska, at Juneau, Alaska, a map

and profile of a twenty-mile section of its said railroad

as definitely fixed which was thereafter on the 26th day

of June, 1907, approved by the Secretary of the In-

terior and the approval thereof entered upon the records

of said office and prior to the 31st day of December,

1906, the said Council City and Solomon River Rail-

road Company completed the whole of said twenty-mile

section of its road.



The complaint alleges that the said Council City and

Solomon River Railroad Company has in all respects

fully complied with all of the provisions of the Act

of May 14th, 1898, extending the homestead laws to

Alaska, except as the same has been modified and the

time extended by the special acts of Congress set forth

in the complaint, and was on the first day of May,

1905, and prior thereto and at the time of the com-

plaint was entitled to all the benefits provided for by

said Act.

It is further alleged therein that on the first day of

May, 1905, the Council City and Solomon River Rail-

road Company being desirous of borrowing $350,000

made, executed and delivered to the Washington Trust

Company of New York, the plaintiff, its certain mort-

gage, a copy of which is attached as Exhibit '^A" to the

complaint (Tr., 16) wherein and whereby it made a

deed of trust to the said Washington Trust Company

of New York of all of its property real, personal and

mixed including its line of railroad constructed or to be

constructed or otherwise acquired and extending from

a point at or near Solomon City on the Seward Penin-

sula, in the Territory of Alaska, through the Seward

Peninsula to a point at or near Council City in the Se-

ward Peninsula in the said Territory of Alaska; also all

the tracks, rails, road-bed, lands, rights of way and real

and leasehold estates already or to be thereafter ac-

quired by the said railroad company for use in the con-

struction, maintenance and operation of its said line



of railroad, together with the approaches, works,

depots, stations, water tanks, reservoirs, engine-houses,

turn-outs, power-houses, freight-houses, coal-sheds, coal-

trestles, coal-chutes, machine shops, hotels, boarding-

houses, bunks, stables, bridges, viaducts, docks, quays,,

culverts, fences, trestle-works, engines, cars, rolling-

stock, equipment, machinery, tools, implements, ma-

terials, fuel, furniture, supplies, contracts, books, docu-

ments, choses in action, policies of life or fire insurance,

incomes, rents, issues, profits and all other property of

every kind and description. The said property to be

held in trust by said trustee for the benefit and security

of all holders of a series of its mortgage bonds to be

issued in the amounts, number and kind set forth in said

mortgage, and payable on the first day of May, 1908,

in gold coin of the United States, with interest at the

rate of six per cent per annum.

That in accordance with said deed of trust or mort-

gage, the bonds therein mentioned were actually issued,

sold for value and at the time of the filing of the com-

plaint were outstanding and unpaid in the hands of

various corporations and individuals.

That after the execution of said mortgage or deed

of trust the same was, in the year 1905, recorded in the

office of the Secretary of the Interior as provided in

Section 6 of the Act of Congress providing for such

mortgages; also in the same year was recorded in the

office of the Secretary of the District of Alaska and in

the office of the Secretary of State for the State of
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New Jersey, and had been and was at the time of the

institution of the action, on record in all of said offices,

and was a valid prior lien upon all of the properties of

the said railroad company specified in said mortgage.

Said complaint further sets up that the entire issue of

the bonds mentioned in said mortgage, exhibit "A"

were valid outstanding obligations against the said rail-

road company and that no part of the principal had

been paid, nor had any part of the interest due thereon

on the first day of November, 1907, been paid.

Said complaint alleges the due recordation of said

mortgage in the office of the Recorder of the Cape

Nome Recording District, Alaska, on the 8th day of

July, 1905, and also its recordation on the day of

, 1905, in the office of the Recorder of the

Council City Recording District, Alaska, and that the

railroad constructed and operated by said company

and the property, real and personal described in the

said mortgage was and is wholly situated in the Cape

Nome Recording District.

The complaint then sets up that the said railroad

company is a common carrier of passengers and freight

for hire ever since its construction prior to the year

1905, and is also engaged in carrying the United States

mails and express matter between Solomon City and

way points to Council City, and that the line of its rail-

road completed extends from Solomon City to Ruby

Creek in the Council City Recording District, Alaska,

a distance of some 21 miles.

/



That on the 21st day of November, 1907, the defend-

ant, Dunaway, recovered a judgment in the District

Court for the District of Alaska, Second Division, in a

certain suit entitled Alice Dunaway against the Rail-

road Company, docketed and entered on the 2nd day of

November, 1907, for the sum of $7500 and costs.

Alleges that upon said judgment an execution on the

2 1 St day of December, 1907, was issued out of said

Court and was by the defendant, Powell, as United

States Marshal, levied upon the 20th day of December,

1907, who thereupon took actual possession of certain

personal property of the railroad company, described

in exhibit ^'B," a schedule thereof attached to said com-

plaint (Tr., 59) and who at the time of the suit still

held actual possession thereof. That this property so

taken into possession by said Marshal comprised all

of the rolling stock of the said company and all of its

movable property with the exception of a few unused

rails and ties which had been levied upon by the

Alaska Banking and Safe Deposit Company in another

action.

It is further set up that without said engines and

rolling stock and movable property described in said

schedule, it will be and is impossible to operate said

railroad, and that the property so taken possession of

by the defendant, Powell, is of the value of upwards

of twenty thousand dollars; that the said Powell has

advertised the property levied upon for sale on the 30th

day of March, 1908, and unless restrained by the order
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of the Court will sell the same or sufficient to satisfy

the judgment referred to; that all of this property is

a part of the property described in exhibit "A" mort-

gaged to the Washington Trust Company.

Said complaint alleges a demand upon the United

States Marshal that he release the said property, notify-

ing him of the existence of the mortgage of plaintiff

and its recordation in the office of the Secretary of the

Interior and the other offices as set up in the complaint

but the defendant, Powell, refused to release the said

property; said complaint asserts the paramount lien of

the mortgage of plaintiff and that if the rolling stock

and movable property described in exhibit ''B" is sold

under execution it will be impossible for the said rail-

road company to operate and conduct its railroad dur-

ing the season of 1908, and in this event irreparable

damage and injury will be done to the plaintiff and the

owners and holders of the company's bonds, as well as

to the public generally. Alleges that plaintiff has no

plain, adequate or speedy remedy at law, and has no

remedy save by injunction to restrain the defendants

and their agents from proceeding to sell or cause the

selling of the property described in exhibit ''B" afore-

said.

The prayer is for an order to issue to the defendants

to show cause at a convenient time to be therein stated,

why an injunction pendente lite should not be ordered

restraining and enjoining the defendants, etc., from sell-

ing or offering the property described in exhibit '*B"



Ill

for sale, or in anywise interfering with the same, or the

use thereof by the said railroad company, and that upon

the final hearing the same be made perpetual, also for

such other relief as in equity plaintiff may be entitled

to (Tr., 3-15).

Upon said complaint being filed and motion made

by plaintiff, a temporary restraining order was issued,

and an order made that the defendants thereafter show

cause on the 30th day of March, 1908, at ten o'clock of

said day why an injunction pendente lite should not

issue in accordance with the prayer of said complaint.

Said order to show cause came on to be heard on

the 1 6th day of April, 1908, having been continued to

said day, and thereupon the plaintiff in support of his

motion for an injunction pendente lite, offered in evi-

dence the complaint together with the following amend-

ment thereto which had been allowed by the Court.

"19 'A.' That the said Thomas Cader Powell

did not before levying on said property described in

exhibit 'B' pay or tender to the mortgagee named
in said mortgage (exhibit 'A'), the amount of said

outstanding bonds or interest or any part thereof;

neither did he deposit the amount thereof, or any

amount whatever with the Recorder of the Cape

Nome or Council City Recording Precincts, pay-

able to the order of the said mortgagee, or other-

wise; that said Thomas Cader Powell has not at any

time paid or tendered to any person any portion of

said mortgage debt, or deposited with any recorder

or any other person, any portion thereof payable to
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the order of said mortgagee or any other person"

(Tr, 80).

The plaintiff then introduced in evidence certified

copies of the following letters and documents:

( 1
) A letter from E. A. Hitchcock, Secretary of the

Interior to the Commissioner of the General Land

Office, dated February 28, 1903, approving the report

of said Commissioner accepting the certified copies of

the Articles of Incorporation and proofs of organiza-

tion of the Western Alaska Construction Company for

filing as recommended by said Commissioner, with a

proviso that the rights of the company were subject to

compliance with the provisions of the Civil Code of

Alaska relative to foreign corporations (Tr., 83-4).

(2) A letter from J. H. Fimple, the Acting Com-

missioner of the General Land Office at Washington to

the Register and Receiver at Juneau, Alaska, acknowl-

edging the receipt from the Western Alaska Construc-

tion Company, of the map, and field notes in duplicate

of the preliminary survey of the Council City and Solo-

mon River Railroad together with six plats of station

and terminal grounds in duplicate along the line of

the said road, approving and accepting the same for

filing, and transmitting the duplicates and field notes

for the files of the office of the said Register and

Receiver at Juneau, Alaska (Tr., 84-5).

The preliminary survey referred to in the letter of

A
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Acting Commissioner Fimple was also introduced in

evidence, which showed the mileage of said proposed

railroad to be slightly in excess of fifty miles; and the

map and profile of the first twenty-mile section of said

railroad definitely fixed, which had been produced

from the office of the Register of the Land Office at

Nome, Alaska, was introduced in evidence, showing

that the same was filed on the 20th day of December,

1906, with the Register of the Land Office at Juneau,

Alaska, and that it had been thereafter approved by

the Secretary of the Interior (Tr., 85-6).

Whereupon the defendants in opposition to said

order to show cause offered in evidence their verified

answers. The answer of Alice Dunaway after deny-

ing for lack of information and belief the allegation

as to the incorporation of the plaintiff, admits by failure

to deny, all of the allegations as to the incorporation

of the Council City and Solomon River Railroad

Company, under the name of the Western Alaska Con-

struction Company, and its right to construct and

operate the railroad referred to in the complaint;

denies for lack of information and belief the allegations

of the complaint contained in paragraph five thereof,

relative to the acts of the plaintiff in conforming to the

requirements of the Act of Congress extending the

homestead laws to Alaska; admits all of the allegations

of paragraphs six and seven of the complaint by failure

to deny the same, which allegations are with reference

to the construction of the railroad and the extensions



of time granted by special acts of Congress to file its

maps, profile of definite location, and to complete the

first twenty-mile section thereof.

But said answer denies the allegations of paragraph

eight of said complaint, that the said railroad company

had complied with all of the provisions of the Act of

Congress of May 14, 1898, or that it became entitled

to the benefits of said Act prior to or on the first day

of May, 1905, or at any time prior to the 20th day of

December, 1906. Admits by failure to deny, the mak-

ing of the mortgage referred to in said complaint as

exhibit ^'A" and denies for lack of information and

belief the actual issue of the bonds therein mentioned

and the fact that they were at the time of said filing

of said complaint, outstanding and unpaid in the hands

of various corporations and individuals.

'Denies for lack of information and belief the re-

cording of said mortgage with the Secretary of State

of the State of New Jersey or that the same is a valid

lien upon all of the properties of the railroad company

in said mortgage specified; for the same reason denies

that the entire issue of the bonds described in said

mortgage are valid outstanding obligations of said

Council City and Solomon River Railroad Company or

that no part of the principal or interest due thereon on

the first day of November, 1907, has been paid.

Said answer admits that the said mortgage was re-

corded in the office of the Recorder of the Cape Nome

Recording District on the 8th day of July, 1905, as a
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mortgage of real property, but denies that on said day

or at any time the said mortgage was filed for record

as a chattel mortgage or mortgage of personal property,

or that the record thereof as a mortgage of real prop-

erty has at any time been indexed in said Recorder's

office as the record of a mortgage of personal property,

or that the Recorder on receiving said mortgage en-

tered, in a book kept for that purpose, the names of

any or all of the parties to said mortgage, or the con-

sideration thereof, or the date of its maturity or the

time of filing the same.

Answering paragraph Fourteen said Dunaway denies;

that the said railroad company is a common carrier of

passengers, of freight for hire or intends at any time

henceforth to be such common carrier of passengers or

freight for hire or engaged in carrying the U. S. mails

or express matter between the town of Solomon, Alaska,

and Council City, Alaska, or any points or at all on its

railroad.

Admits all of the allegations of the complaint as to

her recovery of a judgment for $7500 against the said

railroad company on the 2nd day of November, 1907,

the issue of the execution therein and levy by the de-

fendant Powell, as United States Marshal, upon the

property described in exhibit ^'B" and the actual pos-

session of the Marshal of said property and the inten-

tion of such Marshal to sell the same on the 30th day

of March, 1908, unless restrained by the order of the

Court, admits the giving of notice and demand upon the
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U. S. Marshal, defendant, to release the property levied

upon by him, and that notwithstanding such notice he

refused to release such property; but denies that all of

the property described in exhibit ^'B" is a part of the

property mentioned and described in the mortgage re-

ferred to in plaintiffs complaint; and denies that the

lien of such mortgage upon such of said property de-

scribed in exhibit '^B" as said mortgage may have orig-

inally constituted a lien upon, is any longer a lien upon

the same or has been a lien upon the same as against the

defendant or any other creditor of the said railroad

company, since the 8th day of July, 1906.

Denies that the property described in exhibit *^B"

comprises all of the engines and rolling stock of the said

railroad or all of its movable property with the excep-

tion of a quantity of unused rails and ties levied upon

by the Alaska Banking and Safe Deposit Company in

another action or that without such engines or rolling

stock and other movable property described in said ex-

hibit ^*B" it will be impossible to operate said road or

that said property so levied upon is of the value of

upwards of twenty thousand dollars.

Denies that the lien of plaintiff's mortgage is para-

mount and prior to any lien acquired by the defendant,

Dunaway, by or through the levy of said execution, or

that if the said rolling stock and movable property

described in exhibit ^'B'' or any part thereof is sold

under the execution aforesaid, it will be impossible for

the railroad company to operate and conduct its rail-
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road during the then coming season of 1908; denies

that the said railroad company intends to or will operate

or conduct its railroad during such season or at any

time thereafter, irrespective of whether or not said

movable property or any of the same shall be sold under

execution; finally denies the allegations as to irrepa-

rable injury or damage to the plaintiff or to the holders

of the bonds referred to in said mortgage, or to the

public generally.

For a further and separate answer to said complaint,

said defendant, Dunaway, alleges that the plaintiff's

mortgage or a copy thereof was filed as a mortgage

of personal property in the office of the Recorder of

the Nome Recording District within which recording

district all the personal property levied upon by the

United States Marshal was situated on the 8th day of

July, 1905, but that neither at the time of filing nor at

any time since then have there been entered in a book

kept for that purpose by the Recorder in his office the

names of all or any of the parties to the mortgage, or

the consideration thereof, or the date of its maturity

or the time of filing the same in conformity to the

statute; that one year from the date of filing expired

on the 8th day of July, 1906; but that at no time within

thirty days prior to the expiration of said term of one

year, was a copy of such mortgage with a verified state-

ment exhibiting the interest of the mortgagee in the

property at the time the same was renewed as claimed

by virtue of said mortgage, again filed in the said Re-
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corder's office, nor has any such copy or verified state-

ment been filed in said office or in the office of the

Recorder of the Council City Recording District where

the said mortgage or a copy thereof was first filed; that

no affidavit setting forth the interest which said mort-

gagee had or claimed to have, by virtue of said mort-

gage in the property mentioned therein was made or

annexed to said mortgage or copy on file as aforesaid,

within 30 days next preceding the expiration of said

term of one year, or at any time since then.

Said separate answer further sets up that the judg-

ment recovered by said defendant, Dunaway, was based

upon a cause of action for a personal injury suffered by

the defendant, Dunaway, at the hands of the said rail-

road company, which personal injury occurred on

August 28th, 1906. That at the time of the levy and

execution under said judgment upon the personal prop-

erty of said railroad company on the 20th day of De-

cember, 1907, all of the property levied upon, whether

real or personal, was in the lawful possession of the said

railroad company, the judgment debtor, and that on

said day the U. S. Marshal, the said defendant, Thomas

Cader Powell, duly levied said execution upon the per-

sonal property described in exhibit '^B" to said com-

plaint, has retained possession thereof and intends to

sell the same.

The said answer then alleges that the railroad com-

pany had prior to the time of said levy, ceased to

operate its said railroad, or to make any use of the same,
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or of any of the personal property levied upon as a

common carrier of passengers or of freight or in the

performance of any service to the public and thence

hitherto has not operated or used the same or performed

any such service, and the said Dunaway alleges on in-

formation and belief that it is the purpose of said rail-

road company to no longer use or operate the said rail-

road or any of the personal property so levied upon as

a common carrier or in the performance of any service

to the public, but that on the contrary the said railroad

company intends and purposes to cease the perform-

ance of its functions of a public character and abandon

its character as such, and to cause the railroad ties of

its said road to be torn up and all of its property to be

sold and converted into money (Tr., 87-94).

The record shows an unsigned answer of the defend-

ant, Thomas Cader Powell, which was filed wherein he

admits that the Council City and Solomon River Rail-

road Company is a corporation ; that its mortgage was

filed for record, that he is the United States Marshal

for the Second Division of the District of Alaska, that

he received an execution and levied the same upon cer-

tain property (without paying or tendering the amount

of any debt claimed to be secured by mortgage thereof)

advertised the property for sale and intends to sell the

same unless otherwise ordered by the Court; and denies

all other allegations of the complaint for lack of infor-

mation sufficient to form a belief as to their correct-

ness (Tr., 95-96).
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The defendants then offered in evidence an affidavit

of one Wm. McManus, United States Superintendent

of Railway Mail Service for the Second Division of

Alaska, who testified that during the open season for the

year 1907, one Cunningham, who was then the manager

of the railroad company, informed him that the said

road would not be operated during the coming season

of 1907.

That he thought best to write to the Post Office De-

partment at Washington stating that the indications

were that the road would not be operated during the

then coming year, and for the Department to ascertain

if such was the fact and if so to inform him so that

he could then let the contract for conveying U. S. mail

from Solomon, Alaska, to points on and beyond the

line of said road at Nome, the contract having been

previously let at Washington to the said railroad com-

pany as it had its general offices in New York, and that

he had recently received a telegram from the Post

Office Department in response thereto, instructing him

to let said mail contract in the usual manner at Nome

(Tr.,97-8).

Said defendants also ofifered in evidence a satisfac-

tion of mortgage filed in the office of the Cape Nome
Recording District of Alaska, showing that a certain

mortgage of date the first day of July, 1903, made by

the Western Alaska Construction Company to one Ed-

ward A. Olds, to secure the payment of $175,000 with

interest, and also a certain other mortgage between the
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same parties given to secure the payment of $210,000

with interest had been paid and satisfied (Tr., 99-103).

Whereupon the plaintiff offered in evidence its veri-

fied reply to the affirmative matter set up in the second

separate answer and defense of said Alice Dunaway,

and denied each and every allegation contained in the

fourth paragraph thereof which alleged that the said

railroad company had ceased to operate its said rail-

road and intended to no longer use or operate the same

or any of the personal property referred to in exhibit

^'B" (Tr., 107).

Said plaintiff also offered in evidence two certified

affidavits made by Ira D. Orton, one of the plaintiff's

attorneys, dated respectively the loth and 15th days of

April, 1908, from the former of which it appeared that

on the 23rd day of March, 1908, the defendant, Thomas

Cader Powell at the request of said Orton telegraphed

to the Secretary of the Interior at Washington, asking

him to wire (giving date) as to whether the mortgage

of the Council City and Solomon River Railroad Com-

pany to the Washington Trust Company of New York

had been recorded, to which wire he received the reply

that the same had been recorded on June 23rd, 1905

(Tr., 103-4).

It also appeared from the latter affidavit of said

Orton, that he is one of the attorneys for said plaintiff

and had been acting as attorney for the Council City

and Solomon River Railroad Company since it had

commenced to build its railroad in the District of
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Alaska, that since it had been built, it has only operated

in the spring, summer and fall months to the knowledge

of said Orton. Owing to climatic conditions it was

impossible to operate the road in the winter season, and

that said Orton knows that it is the intention of the

railroad company to continue operating its said road

as a common carrier of passengers and freight for hire

during the coming spring, summer and fall season un-

less its property is wrongfully disposed of by the United

States Marshal (Tr., 105-6).

Upon the facts as shown by these pleadings, evidence,

etc., the Court rendered its decision on said order ta

show cause, and denied said application for an injunc-

tion pendente lite; to the making and entering of which

said order the plaintiff duly excepted, and thereafter

prosecuted its appeal from the making and entry

thereof (Tr., 109). The appellant assigns the follow-

ing errors upon which it relies for a reversal of such

decision:

ASSIGNMENT OF ERRORS.

I.

The Court erred in denying the application of the

plaintiff for said injunction pendente lite in refusing to

grant the injunction as prayed for by plaintiff.
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II.

The Court erred in refusing to grant said injunction

for that it appears from the plaintiff's complaint and

other evidence offered at the hearing that the plaintiff

under and by virtue of the mortgage set forth in plain-

tiff's complaint has a valid and prior lien on the prop-

erty described in plaintiff's complaint, and is for that

reason entitled to have the sale of the same under a

subsequent levy of execution enjoined.

III.

The Court erred in refusing to grant said injunction

for that it appears from plaintiff's complaint and the

answers of the defendants and the other evidence offered

at the hearing that the lien of plaintiff's mortgage set

forth in plaintiff's complaint is prior and superior to the

rights of the defendant, Alice Dunaway, under her

judgment.

IV.

The Court erred in refusing to grant said injunction

for that it appears from the allegations of plaintiff's

complaint and the amendment thereto and the ansv^ers

of the defendants that the defendant, Thomas Cader

Powell, United States Marshal for the Second Division,

District of Alaska, did not pay or tender to the plain-

tiff before levying on the property described in plain-
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tiff's complaint the amount of the outstanding bonds,

or interest thereon, or any part thereof; neither did the

said Thomas Cader Powell deposit the amount thereof,

or any amount whatever, with the Recorder of the Cape

Nome or Council City Precincts payable to the order

of the plaintiff; neither did said Thomas Cader Powell

pay or tender to any person any portion of said mort-

gage, debt, or deposit with any Recorder, or any other

person, any portion thereof payable to the order of said

mortgagee, or any other person.

V.

The Court erred in refusing to grant said injunction

for that it appears from plaintiff's complaint and the

answers of the defendants that the Council City and

Solomon River Railroad is a railroad corporation,

which has and did prior to the execution of the

mortgage set forth in plaintiff's complaint, avail itself

of the provisions of an Act of Congress, entitled ''An

Act extending the homestead laws and providing for

right of way for railroads in the District of Alaska, and

for other purposes," approved May 14, 1898; that said

railroad company has in all respects complied with the

provisions of said Act, and that by reason of the mort-

gage set forth in plaintiff's complaint having been duly

filed and recorded in the office of the Secretary of the

Interior the same constitutes a valid and prior lien

against all the property described in plaintiff's com-
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plaint, which said lien is superior to the rights of the

defendant, Alice iDunaway, as an execution creditor.

VI.

The Court erred in refusing said injunction for that

the mortgage of the plaintiff set forth in its complaint

was duly recorded in the office of the Secretary of the

Interior as provided by the laws of Congress long prior

to the entry of the judgment obtained by the defendant,

Alice Dunaway, and long prior to the levy of execution

thereunder on the property of the Council City and

Solomon River Railroad Co., and for that reason said

mortgage constituted a valid and prior lien on all the

property described in plaintiff's complaint.

ARGUMENT.

It is apparent from the facts as shown by the plead-

ings on the motion for injunction pendente lite, that the

main point relied upon by defendants in error, to sus-

tain the action of the lower Court in refusing to grant

the injunction pendente lite, was that the mortgage of

the Washington Trust Company was not recorded with

all the detail appellees claim is required by the Alaskan

Code (Sec. 314, part V, Ch. 31) relating to mortgages

of personal property and secondly that the said mort-

gagees failed to comply with the provisions of Section

315 of said part V, relative to renewals of chattel mort-

gages. That by reason of such failure to comply with
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these sections of the Alaskan Code, the mortgage of

the said company in so far as it covered personalty, was

void as against the judgment lien of the defendant in

error, Dunaway. To this contention w^e urge:

I.

THE PROVISIONS OF THE CHATTEL MORTGAGE ACT CON-

TAINED IN THE ALASKAN CODE ARE NOT APPLICABLE

TO THE MORTGAGE IN QUESTION.

There is no question but what the Council City and

Solomon River Railroad Company through its prede-

cessor complied with all of the provisions of the Act

of May 14, 1898, entitled an ^'Act extending the home-

stead laws and providing for right of way for railroads

in the District of Alaska, and for other purposes" (30

Stats. L., 409, Carter's Ann. Codes, p. 454). Com-

pliance with such provisions entitled it to acquire a

right of way and to construct and operate the railroad

in the District of Alaska, over whose personal property

this controversy has arisen (Tr., 83-86).

Among the provisions of said Act of May 14, 1898,

Congress recognized in Section 6 thereof the right of

railroad companies thereafter doing business in Alaska,

to mortgage their roads and property and provided for

the manner of recordation of such mortgages in the fol-

lowing terms

:

^'That all mortgages executed by any company

acquiring a right of way under this Act, upon any
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portion of its road that may be constructed in said

District of Alaska, shall be recorded with the Sec-

retary of the Interior and the record thereof shall

be notice of their execution and SHALL BE A LIEN

UPON ALL THE RIGHTS AND PROPERTY OF SAID COM-
PANY AS THEREIN EXPRESSED; and such mortgage

shall also be recorded in the office of the

Secretary of the District of Alaska and in

the office of the Secretary of the State or Territory

wherein such company is organized" (30 Stats. L.,

412, Fed. Stats. Ann., Vol. i, p. 49. Carter s Ann,

Codes, p. 458)

.

It is the contention of plaintiff in error that a com-

pliance with the foregoing provision relative to the

place where such mortgage should be recorded was all

that was necessary on the part of the mortgagor of a

railroad operated in Alaska to entitle the mortgagee to

the benefits of the Act, it making said mortgage a lien

upon all of the rights and property therein expressed,

although in addition to the recording of the mortgage

in dispute, in the places specified in said action, the

mortgage or deed of trust was also as a matter of fact

recorded in the office of the Recorder of the Cape

Nome Recording District and in the office of the Coun-

cil City Recording District, Alaska. That therefore

the said mortgage or deed of trust from the Council

City and Solomon River Railroad Company to the

plaintiff in error, covering its railroad property as an

entirety, including its right of way, equipment, fran-

chise and movable and immovable property, as security
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for its bondholders, being recorded in the office of the

Secretary of the Interior, by such recordation gave all

of the publicity of its existence made necessary by the

statute to protect subsequent innocent purchasers and

creditors, and answered all of the requirements of the

statute. It was not necessary therefore to file the same

as a mortgage of personal property in accordance with

the provisions of Sections 311, 314 and 315 of Part

V, Ch. 31, Carter s Ann. Codes.

It can not be disputed that a mortgage executed by a

railroad company covering its entire property, as in the

case here, is governed by somewhat different rules from

those controlling ordinary mortgages of real and per-

sonal property. When the road is mortgaged as an en-

tirety including all its movable and immovable prop-

erty, franchises, income and equipments, the whole

is treated as a unit, and conveys to the mortgagee a

thing capable of being enjoyed. It could never have

been intended that when a railroad was constructed it

could by operation of law be destroyed by one creditor

taking the personalty, or another the realty; yet, if the

contention of defendants in error is correct, and plain-

tiff in error in order to have priority over all subse-

quent claims against the railroad company by virtue of

the said mortgage, was compelled to file the same as a

chattel mortgage, in compliance with all the terms

of the chattel mortgage Act, then under the facts of

this case the railroad might be sold in parts, the realty

to one creditor, the personalty to another and the fran-
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chise to still another, and thus the utility of the railroad

as a quasi-public corporation be destroyed, and the pub-

lic deprived of the benefits of its operation. This we

urge can not be done.

The principle underlying the position we take is

shown by the early case of Gue vs. Tide Water Canal

Co., 20 How., 257. There it appeared an execution

was levied upon a house and lot, some canal boats, a

wharf boat and several lots belonging to the canal com-

pany which had been incorporated under the laws of

Maryland for the construction of a canal from Havre

de Grace to the Pennsylvania line.

The canal company filed their bill praying for an

injunction to protect the sale of the property under a

writ of fieri facias. The injunction was granted, and

on appeal, Chief Justice Taney held that the injunction

was rightfully granted as the ''property seized by the

" Marshal is of itself of scarcely any value, apart from

" this franchise of taking tolls, with which it is con-

" nected in the hands of the company, and if sold under

" this fieri facias without the franchise would bring

" scarcely anything but would yet,—as it is essential

" to the making of the canal, render the property of the

" Company in the franchise now so valuable, and pro-

^^ ductive, utterly valueless.^' (Italics ours.)

In the case of Farmers' Loan ,& Trust Co. vs. St. Jo

& Denver City Railway Co., Fed. Case No. 4669, 3

Dill., 412, a mortgage covered the rolling stock and

other property appertaining to a railroad company, and
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the mortgage had been duly recorded as a real estate

mortgage but not as a chattel mortgage, the statute of

Kansas requiring the latter to be recorded to be valid.

Certain judgment creditors of the mortgagor levied

upon the rolling stock embraced in the mortgage, and

the question was as to whether their rights were prior

to that of the mortgagee. It was said by Miller, Jus-

tice:

''After having taken time to consider the question,

involved in this case, my judgment is that it was

not necessary as to the rolling stock to record the

instrument as a chattel mortgage. As to this it is

sufficient even as to creditors, that the mortgage was

duly registered as a mortgage of real estate. In my
opinion rolling stock and other property strictly and

properly appurtenant to the road is part of the

road, and covered by the mortgage in question,

which in terms embraces rolling stock. The cases

are conflicting upon the point as to the nature of

rolling stock, but considering the peculiar charac-

ter of a railroad, the true principle is the one above

stated."

The leading case of Hammer vs. Trust Co., 105 U.

S., 77, cites the case of Guc vs. Tide Water Canal

Co., supra, to the point that where a corporation is

quasi-public, its personalty can not be sold separate

from its realty and franchises, holding that where a

railroad company whose property as an entirety had

been mortgaged it must be sold as an entirety; and that

the same was not subject to redemption under a statute
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permitting real property to be redeemed, holding the

latter statute inapplicable. The Supreme Court say:

''The question is, therefore, presented for the first

time in this Court, whether the statutory provisions

giving the right to redeem as well lands or tene-

ments sold under execution as mortgaged lands sold

under decrees of courts of equity, has any applica-

tion to the real estate of a railroad corporation,

which, with its franchises and personal property, is

mortgaged, as an entirety, to secure the payment of

money borrowed for railroad purposes.

''Undoubtedly in all such cases the chief value of

the real estate comes from the right or franchise to

hold and use it, in connection with the personal

property of the corporation, for railroad purposes.

It is equally true, not only that the bonds, to secure

which the mortgage is given, could not be negotiated

in the markets of the country did not the mortgage

embrace as an entirety the franchises and all the real

and personal property of the corporation used for

railroad purposes, but that a sale of the real estate,

franchises, and personal property, separately, might,

in every case, prove disastrous to all concerned, and

defeat the ends for which the corporation was cre-

ated, with authority to establish and maintain a pub-

lic highway."

And again:

"The laws of the State of Illinois having permit-

ted the Chester and Tamaroa Coal and Railroad

Company to mortgage its franchises and property
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as an entirety, it was, we think, the duty of the

Court to decree the sale, as an entirety, of the whole

property, so mortgaged, without reference to the

local statutes upon the subject of redemption. Real

estate, thus mortgaged with the franchises of the

company, is of necessity relieved from the operation

of that statute. There may possibly be cases in

which real estate, of an ordinary kind, owned and

mortgaged by a railroad corporation, can not be sold

by decree of court, except subject to the right of re-

demption; and when it is not used for necessary

railroad purposes, or when it is mortgaged separate-

ly from its franchises and other property. What
may be the operation of the statute in such cases we
do not now decide."

The very point in issue in this case was also decided

by the Supreme Court therein, namely, that under the

conditions existing herein, the chattel mortgage acts did

not apply. Says the Supreme Court (referring to the

requirements of the chattel mortgage Act, substantially

the same as Section 311 of Part V of the Alaskan

Code) :

^'We are of opinion that the statutory provisions

in regard to chattel mortgages (Gross ed., p. 66) do

not embrace mortgages by a railroad corporation,

in connection with its real estate and franchises, of

its personal property used and appropriated for

railroad purposes. The statute provides a mode by

which possession of the mortgagor of personal prop-

erty should not defeat the mortgage, viz: the ac-

knowledgment and record of the mortgage. The
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acknowledgment is required to be made before a

justice of the justice's district in which the mort-

gagor resides, and recorded in the Recorder's office

of the county where he resides. These directions

are wholly inapplicable to a railroad company,

whose line of road might pass through several jus-

tices' districts and extend through several counties.

And, if the construction contended for be sound, a

railway mortgage security, so far as the personalty

of the corporation is concerned, would cease to be

of any value after the expiration of two years from

its execution, unless the mortgagor, before the ex-

piration of that time, takes possession of it,—the

authority to do which, in advance of the maturity of

the mortgage debt, and when there has been no

default of the corporation in meeting its interest,

would render the negotiation of the mortgage bonds

difficult if not impossible. Clearly the chattel-

mortgage statute has nothing to do with the present

case."

In the case of Cooper vs. Corbin, 105 111., 225, pur-

chasers under a foreclosure of a trust deed covering all

the realty and personalty of a railroad, brought a bill to

enjoin the collection of certain taxes by the sale of the

rolling stock of the railroad company after its purchase.

A decree rendered in favor of the complainants was

sustained by the Supreme Court of Illinois, the Court

saying:

"The railroad company in this case had express

authority under its charter to mortgage all of its
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property, both real and personal, as an entirety. The
fact that the mortgage embraced the franchise, the

real and personal property, did not impair its

validity. It was enough that the Legislature had

conferred the power on the company and that the

power had been executed in the manner required

by the charter. When the mortgage was executed,

acknowledged and placed on record, it became a

lien upon all the property of every description it

contained and when the mortgage was subsequently

foreclosed and the property sold, the title of the pur-

chasers for the purpose of cutting off subsequent

lines would relate back to the date of record of the

mortgage."

And upon the point raised that the deed of trust was

not recorded as a chattel mortgage, the Court further

says:

"But it is said the deeds of trust did not create

a valid lien on the personal property, as they were

not acknowledged as required by the Act in regard

to chattel mortgages. We do not think the Act in

regard to chattel mortgages has any bearing what-

ever on mortgages or deeds of trust of the charac-

ter of those under consideration. The chattel mort-

gage Act was never intended to apply to such prop-

erty as is named in the two mortgages/' (Italics

ours.)

The case of Williamson vs. New Jersey Southern

R. R. Co., 28 N. J. Eq., 277, is in point. The case is
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best stated in the language of the report where the

Chancellor say:

^^The question as to the character of the rolling

stock mortgaged to the complainant whether it is

personal property or is to be regarded as real estate,

as between mortgagees whose mortgage had not

been filed and execution creditors who had levied

upon the mortgaged property, is raised by the

Lackawanna Coal & Iron Co., who recovered a

judgment in the Supreme Court of this State against

the railroad company on the 19th of January, 1874,

and subsequently caused levies to be made under

executions issued thereon on the rolling stock. The
rolling stock is covered by the complainants' mort-

gage. The mortgage though recorded was not filed

as a chattel mortgage nor was delivery made to or

possession taken by the mortgagees immediately

after the mortgage was made, nor indeed until the

first of January, 1874, at the earliest.

''The judgment creditors above mentioned insist

that the rolling stock is personal property and that

inasmuch as the complainants' mortgage was not

filed according to the provisions of the Act con-

cerning mortgages (Rev., p. 108) and was not ac-

companied by immediate delivery of the rolling

stock, followed by actual and continued change of

possession, it is, under that Act, absolutely void as

against them. The question just raised has during

many years past, been from time to time presented

to the Courts for adjudication with different re-

sults. ..."
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The Court then discusses the question whether roll-

ing stock is to be considered as fixtures, and therefore

a part of the realty, or as personalty, and decided in the

case before him, that as a matter of intention the rolling

stock being necessary for the operation of the road, the

same must be considered as a part and parcel of the

road. Then citing and approving:

Cal. vs. Pennock, 2 Redf. Am.

Railroad Cases, 667

;

Gue vs. Tide Water Canal Co, and Farmers^

Loan & Trust Co. vs. St. Joseph and Denver

City R. R. Co., supra, together with other

cases,

goes on to say:

"The mortgagors according to the terms of the

mortgage were to remain in possession until for-

feiture. The rolling stock was mortgaged with the

road and it was fixtures necessary to the operation

of the road. Now if it were conceded that the roll-

ing stock is personal property, its necessary connec-

tion with the mortgaged real estate, the necessity

which existed to use the real estate itself, the

peculiar connection between the rolling stock and

the road are of themselves sufficient reasons for

holding that the provision of the Act concerning

mortgages, requiring immediate delivery and con-

tinued possession of chattel mortgages, or filing in-

stead thereof, is inapplicable to such mortgages/'

(Italics ours.)
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The cases of Bement vs. Plattsburgh & Montreal R.

R. Co., 47 Barb., 104, and Hoyle vs. R. R. Co., 51 Barb.,

45, both involve the question of whether a mortgage

made by a railroad company, the intent of which was to

cover both the road and its rolling stock, must be re-

corded as a chattel mortgage in order to give it validity

as against judgment creditors.

In the former case, the Supreme Court of New York,

referring to the provisions of the chattel mortgage Act,

said:

''The main purpose of the Act of 1833 was to pre-

vent persons obtaining credit as absolute owners of

goods and chattels in their possession, which they had

mortgaged. Now any one interested in knowing

whether the rolling stock on a railroad was mort-

gaged, reasonably supposing that the rolling stock

would not be mortgaged without the road, would

naturally go for information to the proper offices for

recording railroad mortgages as real estate mort-

gages. It appears to me that a construction or ap-

plication of the Act of 1833, which requires a mort-

gage of a railroad, with the rolling stock on it, to

be filed in every town and city through which the

road runs, is unreasonable, because it calls for a

useless and troublesome ceremony, and the renewal

of a useless and troublesome ceremony at the end

of every year, until the mortgage is paid or dis-

charged. (See Section 3 of the Act of 1833.) . . .

"Upon the whole, I am of the opinion that the

mortgages under which the plaintiff claims the roll-

ing stock in question, assuming that they are worded
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SO as to cover it, should not be deemed, as to it, with-

in the purview or intent of the Act of 1833."

In the case of Hoyle vs. Plattsburgh & M. R. R. Co.,

supra, the questions involved in the earlier case of

Bement vs. Plattsburgh, etc., R. R. Co., supra, at a

special term, were discussed at a general term of the

Supreme Court, and upon the point that where the

mortgage showed an intent to include in the property

mortgaged the rolling stock, the judgment at special

term was affirmed and it was held not necessary to

record the mortgage as a chattel mortgage, the Court

saying:

"It is found by the referee, and concluded, that

the mortgage is sufficient to include in the mort-

gaged property the rolling stock; and it must also be

conceded that such was the intent of the parties.

Nor do I think there can be any doubt that the

parties intended that the rolling stock and equip-

ments of the road should pass as a part of the road

and as necessary to its use. The object of the mort-

gage was to provide funds for the building of the

road and preparing it for travel, and the intent of

the parties was to secure the bondholders with the

mortgage on the whole property in the road as used

by them for travel. For this purpose the rolling

stock was as necessary as the rails. Either could be

supplied with more money, and without either the

road could not be made available; and the fair in-

ference is that the parties in giving this mortgage

intended to include all, under its provisions. Where
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such was the intent of the parties, the Court should

give effect to it. . . .

"The authority granted by the 28th section of the

general railroad Act (Laws of 1850, p. 211), au-

thorizes railroad corporations to borrow money for

the building of their roads or operating them, and

to mortgage all their corporate property and fran-

chise to secure the payment thereof. I think this

section contemplates a mortgage of all the property,

whether land, road, rolling stock or franchise, and

warrants the conclusion that it was the intent of

the Legislature that the whole should be included

in one mortgage and treated as a mortgage of the

road and its accessories. Such a mortgage need

not be treated as a chattel mortgage, and filed, to

give it validity/'

The Circuit Court of Appeals for this circuit has

considered this question in the case of Southern Cali-

fornia Motor Road Co. vs. Union Loan & Trust Co.,

64 Fed., 450, with relation to the Chattel Mortgage

Act of California.

In that case a suit in equity was brought by the

Union Loan & Trust Co. as trustee to foreclose a mort-

gage executed by the Southern California Motor Road

Co. to secure the payment of its bonds, issued to con-

struct its road. The First National Bank of San Ber-

nardino had attached the rolling stock of the company

upon a claim subsequent in point of time to the lien of

the mortgage. The mortgage as recorded did not con-

tain the affidavit required by the provisions of the Cali-
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fornia statute holding void a mortgage of personal

property as against creditors of the mortgagor and

subsequent purchasers unless accompanied by an affi-

davit of all the parties that the same was made in good

faith and v^ithout any interest or design to hinder or

defraud creditors.

In holding it not necessary that the mortgage in said

case should be accompanied by such affidavit, this Court

say:

^'In all of the decisions which hold that the loco-

motives, engines and other rolling stock of a rail-

road are subject to the provisions of the Act relating

to chattel mortgages it is conceded, if the question

is referred to, that, if there is an independent statute

of the State authorizing railroad companies to mort-

gage their corporate property and franchises to

secure the payment of their bonds, the Chattel Mort-

gage Act would not be applicable, because it must

be and is universally acknowledged that it is within

the power of the Legislature of a State to regulate

the mode and prescribe the manner in which the

real and personal property within the State may be

conveyed or mortgaged. The Civil Code of Cali-

fornia, in dealing with the subject of railroads and

of corporate stock, provides that railroad corpora-

tions, for the purpose of constructing and complet-

ing their roads, may, among other things, 'mort-

gage their corporate property and franchises/ Civ.

Code, sec. 456. There are no conditions attached

to this power. It is absolute, and gives to the rail-

road the right to mortgage its personal, as well as
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real, property for the purposes mentioned, without

incumbering it with any of the conditions attached

to the Chattel Mortgage Act. The Act relating to

chattel mortgages may be applicable in cases where

a mortgage is given by a railroad company simply

upon its 'locomotives, engines or other stock,'

wholly independent and separate from its franchises

and other corporate property; but when the mort-

gage of a railroad company, as in the present case,

covers personal property in connection with the real

estate and corporate franchises, as it is authorized

by statute to do, such a mortgage creates a valid and

binding lien on its personal as well as its real prop-

erty, and the provisions of the Chattel Mortgage

Act have no application to such a mortgage."

It would seem that the foregoing decisions as a gen-

eral proposition of law would be conclusive of the point

that the deed of trust herein was not required to be filed

as a chattel mortgage, but we urge further that:

II.

THE RECORDING OF MORTGAGES ON RAILWAYS IN ALASKA

IS GOVERNED BY SECTION 6, OF THE ACT OF MAY 1 4,

1898, GRANTING RIGHTS OF WAY TO RAILROADS.

When Congress passed the Act of June 6, 1900, em-

bodying the provisions relative to the recording of

mortgages on real and personal property as contained

in Chs. II, 13, and 31 of Part V, of Carter's Annotated

Codes, it neither expressly nor by implication repealed
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the provisions of Section 6 of the Act of May 14, 1898,

hereinbefore set forth relative to the place in which

mortgages covering the property of railroads should be

recorded.

We suppose the question of the necessity for record-

ing the mortgage or deed of trust herein in controversy,

in the recording district or precinct w^here the property

is situated as a real property mortgage (Sec. 95, Ch. 11,

Part V, Carter's Codes) may be eliminated from the

discussion, for as a matter of fact the mortgage was

recorded in both the office of the Nome Recording

Precinct and in the office of the Council City Recording

Precinct.

It is the purpose of recording acts relative to mort-

gages to give protection to subsequent purchasers or

creditors. Congress expressly provided for such pro-

tection to subsequent purchasers or creditors of any

railroad company mortgaging its property in Alaska by

Section 6 of the Act of May 14, 1898.

It is there prescribed that the record in the office of

the Secretary of the Interior of any such mortgages,

'^ shall be notice of their execution and a lien upon all

" the rights and property of said company as therein

" expressed/'

Here is an express provision not only saying where

such mortgages shall be recorded, but what the effect

of such recording shall be. Congress must be deemed

to have had in mind the laws then in force in Alaska

pertinent to the making and recording of mortgages of



43

real property, when it passed such Act and intended

thereby to distinguish railway mortgages from mort-

gages covering other real property.

By the Act of May 17, 1884 (23 Stats, at L., p. 24)

being the then Organic Act for the District of Alaska,

in force at the time of the passage of the Act of May
14, 1898, it was provided:

"Sec. 7. That the general laws of the State of

Oregon now in force are hereby declared to be the

laws in said District in so far as the same may be

applicable and not in conflict with the provisions of

this Act, or the laws of the United States."

Under those laws all mortgages made in Alaska

would necessarily be compelled to conform to the pro-

visions of the Oregon laws relative to their execution,

etc. But it was necessary that some place should be

designated where such mortgages should be recorded.

The Clerk of the District Court of Alaska was there-

fore declared ex officio recorder of deeds and mort-

gages and certificates of mining locations and other

contracts relative to real estate for the District, with

secure offices at Sitka and Wrangel for the safekeeping

of his official records. The District Judge was also

given power to establish wherever he deemed it ex-

pedient, separate offices at Wrangel, Unalaska and

Juneau City, respectively, for the recording of such

instruments as might pertain to the several natural

divisions of said district most convenient to the settle-
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ments, said offices to be in charge of the commissioners

provided for in said Act (Sec. 4).

Congress also provided the necessary machinery for

the perfection of deeds and other conveyances of real

property, like mortgages, so as to entitle them to be

recorded, by prescribing that four commissioners with

powers as notaries public should be appointed, whose

duties should be to keep a record of all instruments of

writing acknowledged before them relating to the title

or transfer of real property within the District. These

four commissioners were located at different points in

the District, one at Sitka, one at Wrangel, one at Juneau

City and one at Unalaska (Sec. 5).

It was therefore with all this machinery already pro-

vided by the general law relative to the recording of

mortgages with the Clerk of the District Court of

Alaska, in existence, that Congress nevertheless pro-

vided in terms that mortgages of railway property

should be recorded with the Secretary of the Interior,

the Secretary of the Territory and with the Secretary

of the State where the company was incorporated. If

Congress had designed that railway mortgages should

be placed upon a footing with ordinary mortgages of

real property, so far as the recording thereof was con-

cerned, why did it not by the Act of May 14, 1898,

provide that such mortgages should be recorded with

the Clerk of the District Court, who was ex officio the

recorder of the District?

It is evident that Congress designed that such mort-



45

gages covering railroads in the District of Alaska were

to be treated as a class distinct from that covering or-

dinary real estate; but whatever may have been the

intent of Congress, the fact remains that it did provide

for a distinct recording place for such mortgages sep-

arate from the recording office of ordinary mortgages

of real estate.

And where the statute limits a thing to be done in a

particular manner, it necessarily includes in itself a

negative, and the negative is that it shall not be done

otherwise. The limitation exists whenever the statute

provides the especial manner in which the thing must

be done.

Sedgwick's Stats. & Const., 31, 35;

Potter's Dwarris, 72

;

Hendon vs. White, 52 Ala., 597, 604.

Was such special law repealed by the provisions of

the general Act of June 6, 1900, in force when the

mortgage or trust deed in dispute here was entered

into?

It certainly was not expressly repealed, and unless

it appear that the terms of the two Acts are so utterly

repugnant to each other that they can not be reconciled

and exist at the same time, the earlier and special Act

concerning railway mortgages alone must remain in

force without regard to the provisions of the latter, as

to mortgages generally.
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The law applicable to this question is thus stated in

Endlich on the Interpretation of Statutes, Sec. 223

:

^'It is but a particular application of the general

presumption against an intention to alter the law

beyond the immediate scope of the statute to say that

a general Act is to be construed as not repealing

a particular one; that is, one directed toward a

special object or a special class of objects. A gen-

eral later affirmative law does not abrogate an

earlier special one by mere implication. 'Generalia

specialibus non derogant/ The law does not allow

to revoke or alter, by construction of general words,

any particular statute, where the words of the two

Acts, as compared with each other, are so glaringly

repugnant and irreconcilable as to indicate a legis-

lative intent to repeal, but may have their proper

operation without it. It is usually presumed to have

only general cases in view and not particular cases

which have been already otherwise provided for by

the special Act, or, what is the same thing, by local

custom. Having already given its attention to the

particular subject and provided for it, the Legis-

lature is reasonably presumed not to intend to alter

that special provision by a subsequent general enact-

ment unless that intention is manifested in explicit

language, or there be something which shows that

the attention of the Legislature had been turned to

the special Act, and that the general one was in-

tended to embrace the special cases within the pre-

vious one, or something in the nature of the general

one making it unlikely that an exception was in-

tended as regards the special Act. The general
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statute IS read as silently excluding from its opera-

tion the cases which have been provided for by the

special one. . . . The fact that the general Act
contains a clause repealing Acts inconsistent with

it does not diminish the force of this rule of con-

struction."

See also:

Am. & Eng. Ency. L., Vol. 26, p. 739;

Rodgers vs. United States, 185 U. S., 88;

Gilchrist vs. Helena, etc., R. R. Co., 47 Fed.,

595;

Metropolitan Trust Co., etc., vs. Penn. S. & N.

R. R., 25 Fed. Rep., 760;

State vs. Stoll, ly Wall., 425, 436;

In re Commissioners Central Park, 50 N. Y.,

493, 497-

Says the Supreme Court of the United States, in the

case of Rodgers vs. United States, 183 U. S., 88 (22

Sup. Ct. Rep., 582), in reference to the effect of a later

general law upon a prior special Act of Congress:

"It is a canon of statutory construction that a later

statute general in its terms and not expressly repeal-

ing a prior special statute, will ordinarily not afifect

the special provisions of such earlier statute. In

other words, where there are two statutes the earlier

special and the later general—the terms of the gen-

eral broad enough to include the matter provided

for in the special—the fact that the one is special
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and the other general, creates a presumption that

the special is to be considered as remaining an ex-

ception to the general, and the general will not be

understood as repealing the special unless a repeal

is expressly named, or unless the provisions of the

general are manifestly inconsistent with those of the

Special. In Ex parte Crow Dog, 109 U. S., 556, 570,

sub. nom. re Kang-Gi-Sun Co., 27 L. Ed., 1030,

1035, 3 Sup. Ct. Rep., 396, 405, this Court said:

" ^The language of the exception is special and

express; the words relied on as a repeal are general

and inconclusive. The rule is generalia specialibus

non derogant. *'The general principle is to be ap-

plied," said Bovil, Ch. J., in Thorpe vs. Adams,

L. R., 6 C. P., 135, ''to the construction of Arts of

Parliament, is that a general Act is not to be con-

strued to repeal a previous particular Act, unless

there is some express reference to the previous leg-

islation on the subject, or unless there is a necessary

inconsistency in the two Acts standing together."

"And the reason is," said Wood, J., in Fitzgerald vs.

Champenys, 30 L. J. Ch. N. S., 782, 2 Johns. & H.,

31-54, "that the Legislature having had its atten-

tion directed to a special subject, and having ob-

served all the circumstances of the case and provided

for them, does not intend by a general enactment

afterwards to derogate from its own act when it

makes no special mention of its intention so to

do." '
"

The Court then says further:

"In Black on the Interpretation of Laws, the

proposition is thus stated

:



49

" *As a corollary from the doctrine that implied

repeals are not favored, it has come to be an estab-

lished rule in the construction of statutes that a sub-

sequent Act, treating a subject in general terms and

not expressly contradicting the provisions of a prior

special statute, is not to be considered as intended

to affect the more particular and specific provisions

of the earlier Act, unless it is absolutely necessary

so to construe it in order to give its words any mean-

ing at all.'

''So in Sedgwick on the Construction of Statutory

and Constitutional Law, the author observes on page

98, w^ith respect to this rule.

" 'The reason and philosophy of the rule is that

when the mind of the legislator has been turned to

the details of a subject and he has acted upon it, a

subsequent statute in general terms or treating the

subject in a general manner, and not expressly con-

tradicting the original Act, shall not be considered

as intended to affect the more particular or positive

previous provisions, unless it is absolutely neces-

sary to give the latter Act such a construction in

order that its words shall have any meaning at all.'

"And in Crane vs. Reeder, 22 Mich., 322, 334,

Mr. Justice Christiancy, speaking for the Supreme

Court of that State, said:

" 'Where there are two Acts or provisions, one of

which is special and particular, and certainly in-

cludes the matter in question, and the other general,

which, if standing alone, would include the same

matter and thus conflict with the special Act or

provision, the special must be taken as intended to

constitute an exception to the general Act or pro-



50

vision, especially when such general and special

Acts or provisions are contemporaneous, as the

Legislature is not to be presumed to have intended

a conflict.'

^'Both the text-books and the opinions just quoted

cite many supporting authorities."

'^A special and local statute, providing for a par-

ticular case or class of cases is not partially repealed

or amended as to some of its provisions, terms and

application, unless the intention of the Legislature

to repeal or alter the particular law is manifest;

although the terms of the general Act, would if

taken strictly, and but for the special law, include

the case or cases provided for by it."

In re Commissioners of Central Park, 50 N. Y.,

493, 497-

"Where a special charter is followed by general

legislation on the same subject, which does not in

terms or by necessary construction repeal the par-

ticular grant the two are to be deemed to stand

together, one as the general law of the land, the

other as the law of the particular case."

State vs. Stoll, 17 Wall., 425, 436.

The case of Gilchrist vs. Helena H. S. R. R. Co,, 47

Fed., 593, is especially in point.

The general laws of Montana contained a provision

that all mortgages of real or personal property ex-

ecuted by an incorporated company should be recorded
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in the recorder's office of every county wherein any part

of the property was situated, and should be accom-

panied by the affidavit required as to chattel mortgages.

There was an earlier special statute providing for the

record of a mortgage covering railway property ''in the

office of the Secretary of the Territory'' and that such

record "shall be notice of its existence and contents to

all parties whomsoever." (Italics ours.)

The point was made that because of the fact that the

mortgage of the railroad property in that case has not

been recorded in the office of the clerk and recorder of

the countywherein the propertywas situated and did not

contain the affidavit required by the statute, that the

same was invalid as against the claims of subsequent

judgment creditors for work and labor done. In other

words it was contended that the general Act relative

to the mortgages of all corporations repealed the special

law applicable to railway mortgages.

The Circuit Court for the District of Montana, after

quoting the general law, say:

'*.
. . This is a general law and from its terms

would seem to apply to all corporations and to re-

quire an affidavit attached to all mortgages executed

by the same, such as is required to be attached to

chattel mortgages, and that these mortgages should

be recorded with the County Recorder in the proper

counties.

''It is not necessary to consider what would be the

effect upon a mortgage between the parties thereto

if there should be a failure to comply with the above
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"provisions. There is another statute upon the sub-

ject of mortgages executed by railroad corporations.

The Helena Hot Springs & Smelter R. R. Co. is a

railroad corporation. This latter statute provides

that a railroad corporation organized under the

laws of Montana or the United States, or any other

State, whose line may be wholly or partly in the

State, may make and negotiate its bonds and execute

a mortgage or deed of trust to secure the same and

contains this clause. . .
."

The Court, after quoting the clause relative to the

recording with the Secretary of the Territory, then

goes on to say:

"This statute may have been passed some seven

days before the former. If the former repeals this,

it must do it by implication. But the rule is well

settled that the law does not favor the repeal of a

statute by implication. Chew Heong vs. U. S., 112

U. S., 536, 5 Sup. Ct. Rep., 255. And, if a special

provision of a statute can reasonably well exist with

the general legislation on the subject, both may
stand, one applying to the special case on the subject,

and the latter generally. State vs. Stoll, 17 Wall.,

425 ; Ex parte Crow Dog, 109 U. S., 556, 3 Sup. Ct.

Rep., 396. A general later affirmative law does not

abrogate an earlier special one by mere implication.

Endl. Interp. St., sec. 223. // is evident from these

authorities that the statute in regard to mortgages

executed by railroad corporations can not be con-

sidered as repealed by the first general statute above

cited. Both may stand, one being the general law
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of the land, the other applying to a special subject.

Under the special statute there was no need of re-

cording the mortgage in the office of the County

^ Recorder, and the requisites of an affidavit do not

apply so at least to affect the validity of the mort-

gage betwen the parties if at all/'

See to the same effect,

Metropolitan Trust Co. vs. Pennsylvania So. N.

E. R. R, Co., 25 Fed., 760.

And upon reason Congress could not have intended

the provisions of the Chattel Mortgage Act to be ap-

plicable to the railway mortgage in question.

Section 314, Part V, Ch. 31, of Carter s Ann. Codes

provides that:

^'Every mortgage of personal property together

with the affidavits of the parties thereto or a copy

thereof, certified to be correct by the person before

whom the acknowledgment has been made, must be

filed in the office of the recorder of the precinct

where the mortgagor resides and of the precinct

where the property is at the time of the execution

of the mortgage; or in case he is not a resident of

the district then in the office of the recorder of the

precinct where the property is at the time of the

execution of the mortgage; and the recorder must

on receipt of such mortgage or copy endorse thereon

the time of receiving the same, and file and keep

the same in his office for the inspection of all per-

sons, and shall enter in a book properly ruled and
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kept for that purpose, the names of all the parties

—

the names of the mortgagors alphabetically arranged

—the consideration thereof, the date of its maturity

and the time of filing the same."

It is further provided that the life of such personal

property mortgage shall only be one year, for the

statute makes the following requirement:

'^Every mortgage filed as provided in this chapter

shall be void as against the creditors of the person

making the same, or against subsequent purchasers

or mortgagees in good faith after the expiration of

the term of one year from the filing thereof, unless

w^ithin thirty days next preceding the expiration of

the term of one year a true copy of such mortgage

w^ith a verified statement exhibiting the interest of

the mortgagee in such property at the time the same

is renewed as claimed by virtue of such mortgage

is again filed in the office where the original was

filed; and the effect of such renewal shall be to

extend the lien of the mortgage as against the credi-

tors, purchasers and encumbrancers of the property

for the further term of one year."

Sec. 315, Part V, Ch. 31, Alaska Code.

The Council City and Solomon River Railway Com-

pany is a foreign corporation. Its residence would of

necessity be in the place of its incorporation. How
then could the statute relative to the filing in the office

of the recorder of the precinct where the mortgagor

resided be applicable?
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Says the Supreme Court of New York, discussing a

similar provision in the New York statute:

"In the first place I doubt whether a railroad

corporation, domestic or foreign, is a resident or

non-resident within Section 2 of the Act. No doubt

corporations are generally to be deemed a 'person'

or 'persons' within the meaning of these words when

used in a statute unless otherwise expressly pro-

vided, or there is something in the subject or con-

text repugnant to such construction ; but this Act of

1833 is a special statute full of details, and some of

its details as to the filing of chattel mortgages ap-

pear to be repugnant to the idea that a mortgage by

a railroad corporation of its roads and rolling stock,

is, or was intended to be within the Act.

''By the Act chattel mortgages are to be filed in

the town or city where the mortgagor if a resident

of this State resides; if not a resident then in the

town or city where the mortgaged property is at

the time of the execution of the mortgage. Now a

foreign corporation can own and operate a railroad

in this State; and if the New York and Erie was

owned and operated by a foreign corporation, and

it should mortgage its road and rolling stock where

—in what town or city—should the mortgage be

filed? If made when the road was in full operation

the inquiry as to the town or towns or city in which

the rolling stock was at the time of the execution of

the mortgage would be a curious one."

Bement vs. Plattsburgh & Montreal R. R. Co.,

47 Barb., 104, in.
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'^The Chattel Mortgage Act," says the Supreme

Court of Illinois, "requires a chattel mortgage to

be acknowledged in the township in which the

mortgagor resides. In what township should a rail-

road company acknowledge a chattel mortgage?

As an example, take the Illinois Central Railroad

Company, running from Cairo to Galena. Should

it desire to execute a chattel mortgage in conformity

to the Act in regard to chattel mortgages, which

one of the various townships through which its line

extends should it select? It no more resides in one

township through which its line passes than another,

and surely the Legislature never intended to require

an acknowledgment to be made in every township

through which it passes."

Cooper vs. Corbin, supra.

But in the Act of May 14, 1898, Congress had espe-

cially provided that the record in the office of the Secre-

tary of the Interior, should be notice of the execution

of all railway mortgages. What clearer statement of

the will of Congress in respect to this class of mort-

gages could we have? Notice is all that is purposed

by the registration acts.

In the case of Boston & N. Y. Air Line R. R. Co.

vs. Coffin, 50 Conn., 150, 159, where a mortgage had

been made by a railroad company and recorded in

accordance with their charter, in the office of the Sec-

retary of the State, the Supreme Court of Connecticut

say:



57

''And agreeably to their charter the deed was

recorded in the office of the Secretary of the State

in order to give constructive notice to the defend-

ants and all others interested that the land now

under consideration was included in the mortgage

deed. The case was exceptional. The recording

of the deed in the office of the Secretary had the

same effect that it would have had if the deed had

been recorded in the records of all the towns along

the line of the road/' (Italics ours.)

The main point made in the answer of the defendant

Dunaway is that while the mortgage or deed of trust

or a copy thereof had been filed as a mortgage of per-

sonal property in the office of the Recorder of the Nome
Recording District, "neither at the time of such filing

'' thereof nor at any other time since then have there

" been entered in a book kept for that purpose in the

'' said Recorder's office the names of all or any of the

" parties to said mortgage; or the consideration thereof,

'' or the date of its maturity or the time of filing the

'' same in conformity with the statute." (Tr., p. 89).

And further that the mortgage as a chattel mortgage

was not renewed within thirty days prior to the ex-

piration of one year, the life of a chattel mortgage under

the statute.

While we assert that there never was any necessity for

the recording of such mortgage in any other than in the

three places designated in the Act of May 14, 1898, we

submit, in passing, that the requirements of the Code
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not fulfilled with reference to the mortgage as covering

personal property, complained of by the defendant

Dunaway, were simply provisions in the nature of in-

dexing to be performed by the recorder, and his neglect

to do the things required by the statute would not pre-

vent the deed of trust from operating as notice to sub-

sequent purchasers or creditors. The remedy of the

latter would be by an action against the recorder and

his sureties.

"The index is no part of the record of a con-

veyance. When the grantee delivers his deed to the

county recorder and has it copied by him into the

proper book, he has done all that the law requires

of him to give notice to subsequent purchasers, and

the party who suffers through the neglect of the

clerk to properly index such conveyance must look

to the clerk and his sureties for redress."

Board of Comm., etc., vs. Babcock, 5 Or., 472.

In the case of Nicklin vs. Nelson, 5 Pac, 51 (11 Or.,

411), a bill of sale intended to operate as a chattel

mortgage was filed with the clerk, but the law required

that the latter should index such an instrument among

chattel mortgages. This the clerk failed to do, but the

Oregon Supreme Court say with reference to this fact:

'^Being intended to operate as a mortgage it was

filed as such with the proper officer of the county,

and filed by him in his office for the purpose of

imparting notice designed by the statute. A chattel
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mortgage is recorded by filing it in his office and

there is no law for recording any other instrument

in that way. When, therefore, the clerk received

it and placed it on file in his office it became the

record of a chattel mortgage. This filing or regis-

tration was equivalent to change of possession of the

property, or obviated the necessity of it. Although

the law requires such instruments to be indexed

among chattel mortgages, it would seem that the

omission of the clerk to do so would not invalidate

such mortgage as to third parties for want of notice,

as the index constitutes no part of the record."

It is true that under the provisions of Section 315 of

Part V of the Alaska Codes, unless certain conditions

are complied with relative to the renewing of personal

property mortgages the latter are void. In other words,

if that law is applicable here, a railway mortgage or

deed of trust to secure the payment of its bonds may be

made by a foreign corporation as herein, covering all

of its property as an entirety under power granted by its

charter or articles of incorporation, for a period of

three years; yet if the mortgage is compelled to be

originally filed as a personal property mortgage under

the Chattel Mortgage Act, and within thirty days prior

to the expiration of a year it is not renewed according

to the terms of the statute, the bondholders lose the

prior lien of the deed of trust on all of the personal

property. All that they can look to is the right of way,

the roadbed, or the franchise, although the right to fore-

close may not accrue for two years, there being no
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default upon the part of the mortgagor so far as the

covenants of the mortgage is concerned; and although

the inducement to purchase the bonds is the fact that

the road as an entirety is the security therefor, and only

to be sold as an entirety, the same to be a going concern

until foreclosure under the deed of trust.

If a railroad company is to be considered within the

purview of these provisions the right to borrow money

on long time to construct or equip its road and to

secure it by a mortgage or deed of trust on its property,

would be taken away, for no one would be willing to

purchase the bonds of the company under such cir-

cumstances, as the personal property could be sold at

the instance of a judgment creditor, long prior to the

right to foreclose and the security of the bondholders

be thus dissipated.

Says the Supreme Court of the United States:

^^Undoubtedly in all such cases (where a railway

is mortgaged as an entirety to secure the payment of

its bonds) the chief value of the real estate comes

from the right or franchise to hold and use it in

connection with the personal property of the cor-

poration, for railroad purposes. It is equally true

not only that the bonds to secure which the mort-

gage is given could not be negotiated in the markets

of the country did not the mortgage embrace as an

entirety the franchise, and all the real and personal

property of the corporation used for railroad pur-

poses, but that a sale of the real estate, franchises
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and personal property separately might in every

case prove disastrous to all concerned, and defeat

the ends for which the corporation was created,

with authority to establish and maintain a public

highway."

Hammer vs. Trust Co., supra.

III.

UNLESS SO PROVIDED BY STATUTE, CLAIMS FOR DAMAGES

FOR PERSONAL INJURIES HAVE NO PRIORITY AGAINST

A RAILWAY MORTGAGE.

The claim of the defendant Dunaway is upon a

judgment for damages for personal injuries received

subsequent to the lien of the deed of trust of plaintiff

in error, while she was a passenger on the train of the

Council City and Solomon River Railroad Co. Such

a claim is not a preferential one as against a prior

mortgagee unless specially so provided by statute.

'^Claims for damages for negligence in the opera-

tion of the railway while in the hands of the com-

pany, whether for personal injuries or injuries to

property have no priority in the absence of statutory

provision over the lien of a pre-existing mortgage;

and as the mortgagee is entitled to the income from

the operation of the railway after the appointment

of a receiver for the foreclosure of the mortgage,

such claims for injuries received prior to the ap-

pointment of the receiver are not entitled to any
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priority over the mortgage debt, as to the income

accruing after the receiver's appointment."

Am. & Eng. Ency. L., Vol. 23, p. 814.

See:

St. Louis Trust Co. vs. Riley, 70 Fed. Rep. 32;

Farmers' L. & T. Co. vs. Detroit, etc., R. Co.,

71 Fed., 29;

Farmers' L. & T. Co. vs. A^. P. R. R. Co., 79

Fed. Rep., 227;

Farmers' Loan & Trust Co. vs. Longworth, et

al, 83 Fed., 336.

In the case of Fosdick vs. Schall, 99 U. S., 252, it

w^as said, with reference to railroad mortgages, that

—

''The income out of which the mortgagee is to be

paid is the net income obtained by deducting from

the gross earnings what is required for necessary

operating and managing expenses, proper equip-

ment and useful improvements. Every railroad

mortgagee in accepting his security impliedly agrees

that the current debts made in the ordinary course

of business shall be paid from the current receipts

before he has any claim upon the income."

The language of the Supreme Court in the above case

has been the foundation for many unsuccessful attempts

to enlarge the scope of so-called ''current expenses"

and to include therein as preferential claims many un-
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secured debts not within the spirit or the letter of said

opinion.

In the case of Kneeland vs. American Loan & Trust

Co., 136 U. S., 89, 10 Sup. Ct. Rep., 950, the Supreme

Court had occasion to advert to this fact, and in so

doing uses the following language:

^^Because in a few specified and limited cases this

Court has declared that unsecured claims were

entitled to priority over mortgage debts, an idea

seems to have obtained that a Court appointing a

receiver acquires power to give such preference to

any general and unsecured claims. It has been

assumed that a Court appointing a receiver could

rightfully burden the mortgaged property for the

payment of any unsecured indebtedness. Indeed,

we are advised that some Courts have made the ap-

pointment of a receiver conditional upon the pay-

ment of all unsecured indebtedness in preference

to the mortgaged liens sought to be enforced. Can
anything be conceived which more thoroughly de-

stroys the sacredness of contract obligations? One
holding a mortgage debt upon a railroad has the

same right to demand and expect of the Court

respect for his vested and contracted priority as the

holder of a mortgage on a farm or lot. So when
a Court appoints a receiver of railroad property, it

has no right to make that receivership conditional

on the payment of other than those few unsecured

claims which, by the rulings of this Court have been

declared to have an equitable priority. No one is

bound to sell to a railroad company or work for
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it; and whoever has dealings with a company whose

property is mortgaged must be assumed to have

dealt with it on the faith of its personal responsi-

bility and not in expectation of subsequently dis-

placing the priority of mortgaged liens. It is the

exception, and not the rule, that such priority of

liens can be displaced. We emphasize this fact of

the sacredness of contract liens for the reason that

there seems to be growing an idea that the chan-

cellor, in the exercise of his equitable powers, has

unlimited discretion in this matter of the displace-

ment of vested liens."

In the case of Farmers^ Loan & Trust Co. vs. B. C.

& A. R. Co., ji Fed., 29, 36, where the point w^as made

that a claim for personal injuries came within the pur-

view of the language in Fosdick vs. Schall, supra, and

should be considered a current debt, after quoting the

language of the Supreme Court, it was said:

*'This however affords no warrant for the con-

tention that all the liabilities incurred by the rail-

road company in the operation of its road before the

mortgagee demands possession, or before the appoint-

ment of a receiver, are to be rated in the category

of current debts and expenses entitled to preference

over the claims of the bondholders. As elsewhere

said in the case just cited, the expenses and debts

which are held prior in equity to the mortgagee's

debt are ^outstanding debts for labor, supplies,

equipment or permanent improvement of the mort-

gaged property.' There is nothing in that case nor

in the subsequent decisions of the Court, extending
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this preference to other classes of claims. This is

expressly so ruled in Kneeland vs. Trust Co., 136

U. S., 89, 10 Sup. Ct. Rep., 950; St. Louis A. & T.

H. Co. vs. Cleveland C. C. & I. Ry. Co., 25 U. S.,

658, 673, 8 Sup. Ct. Rep., ion; Thomas vs. Car

Co., 149 U. S., no, 13 Sup. Ct. Rep., 824. Peti-

tioner's judgment for personal injuries does not en-

title him to rank as a secured creditor of the rail-

road company, nor has a court of equity power to

displace the vested rights of the bondholder in favor

of such a claim. See also Hammock vs. Trust Co.,

105 U. S., 91 ; Burnham vs. Bowen, n i U. S., 777,

4 Sup. Ct. Rep., 675."

This Court decided the same point in the cases of

Farmers^ Loan & Trust Co. vs. Longworth, et al., 83

Fed., 336, and Farmers^ Loan & Trust Co. vs. A^. P.

R. R. Co., 79 Fed. Rep., 227.

IV.

INDEPENDENT OF ALL THESE CONSIDERATIONS, THE

ROLLING STOCK AND OTHER PERSONAL PROPERTY OF

A RAILROAD COMPANY NECESSARY TO ITS OPERATION

CAN NOT BE LEVIED UPON AND SOLD BY AN EXECUTION

CREDITOR.

The personal property levied upon by the Marshal

upon the judgment of defendant Dunaway, as shown

by exhibit ^'B" to the complaint (Tr., 59-77) , covers all

the engines and rolling stock of the railroad m^ortgaged
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and all of its movable property, and if such personal

property and rolling stock is sold the railroad would be

crippled and unable to longer continue in the work for

which it was created, namely, to afiford transportation

to the public. It seems to be the recognized principle

of the law concerning railroads that where they are

ordered sold under a decree of foreclosure, there is no

redemption under statutes giving an equity of redemp-

tion where real property is sold at forced sale; and

that therefore such railroads must be sold as an entirety,

as a matter of public policy.

In Hammer ws. Trust Co., 105 U. S., 77, 89, the lead-

ing case on the point, where it was urged that the real

property of the railroad could be redeemed under a

foreclosure of a deed of trust upon all of the property

of the railroad, under an Illinois statute, giving an

equity of redemption in mortgaged lands sold under

decree, the Supreme Court in holding that the said

mortgaged road was not redeemable, said:

''In other words—for to that result the argument

would lead—the Court, in decreeing the sale of the

mortgaged property and franchises of a railroad

corporation, has no discretion, if the corporation

or its judgment creditors so demand, except to order

the sale of the real estate separately, in parcels when
susceptible of division, and subject to redemption,

leaving the franchises and personal property to be

sold absolutely and without redemption. Thus, one

person might become the purchaser of the real
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estate, another of the franchise, and still others of

the personal property. If the railroad company

should redeem the real estate, it could not employ

it to any valuable end; for, its franchise to be a cor-

poration and to use its real estate for railroad pur-

poses, will have been sold to another, and there is

no right under the statute to redeem the franchise, it

not being real estate, but rather a powder or privilege,

partaking more or less of sovereignty, and which

may not be exercised without a special grant, i

Redfield on Law of Railways, 94. Consequences

equally injurious would flow even from the sale, as

an entirety, of the real and personal property and

franchises of the corporation, if the right was re-

served to the company, or its creditors, to redeem

the realty. Individuals or associations desiring rail-

road property would not purchase when they could

not know, until the expiration of fifteen months

from the confirmation of the sale, whether they

were to have all for which they might bid. During

that period of uncertainty the property would neces-

sarily depreciate in value for the want of repairs

and betterments essential to its preservation. A
construction of the statute which leads to such results

ought not to be adopted, if it can be avoided. And
we think it can be without contravening the spirit

of the statute or the public policy which suggested

its enactment.

''We are of the opinion that mortgaged real

estate, to which is attached the right of redemption,

is such and such only as could at law be levied upon

and sold on execution. The right does not extend
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to real estate of a public corporation, mortgaged

with its franchise to acquire, hold and use property

for public purposes, and whose chief value depends

upon its being so used and appropriated."

See also to this point:

Farmers' Loan vs. Trust Co., 78 Fed., 881
;

The Pacific Northwest Packing Co,, 116 Fed.,

312;

Peoria & Springfield R. R. Co. vs. Thompson,

103 111., 187.

It follows necessarily as a corollary from the fore-

going that where an execution creditor seeks to levy

upon and sell the personal property of the railroad cor-

poration in actual use as a part of its operation as a

quasi-public concern the same principle is applicable,

and the law frowns upon any such attempts.

See the case of Gue vs. Tide Water Canal Co., supra,

where it was held that a judgment creditor could not

levy upon and sell certain personal property belonging

to the Tide Water Canal Co., as by so doing it would

render valueless the property of the company in its

franchise to take tolls. There the Supreme Court say:

''It would be against the principles of equity to

allow a single creditor to destroy a fund to which

other creditors had a right to look for payment and

equally against the principles of equity to permit

him to destroy the value of the property of the
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Stockholders, by dissevering from the franchise,

property which was essential to its useful existence."

So, too, in the case of Connor vs. Tennessee Cent. Ry.

Co., 109 Fed., 931, where an order had been made for

the sale of a portion of a railroad in satisfaction of a

judgment obtained by a railroad contractor, and the

decree recited that the property should be sold to the

highest bidder for cash free from any equity of redemp-

tion, or repurchase, the Circuit Court of Appeals for

the Sixth Circuit, in affirming the decree of the chan-

cellor enjoining the commissioner from proceeding to

execute the same, say:

"It is plain from this decree that the contractor's

lien declared by the Court extends only to a specific

strip of property constituting the right of way and

roadbed thereon and that for the purpose of en-

forcing this lien the Court ordered a sale of this

specific property. What would a purchaser acquire

under this decree? The franchise to construct and

operate a railroad for tolls was a franchise to con-

struct the line as an entirety. The franchise is a

unit. A part can not remain with the company and

a part pass to a purchaser of a section of its rail-

road. . . . The general rule is that the physical

property of a private corporation is as subject to be

sold at judicial sale for the enforcement of a lien

or for the satisfaction of a judgment or decree for

debt, as the property of an individual. But an ex-

ception exists upon principles of public policy in

respect to the property of a quasi-public corpora-
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tion which is essential to the enjoyment of its fran

chises for the discharge of those public duties for

which it was created. Property acquired and held

as essential to the operation of quasi-public fran-

chises can not be seized and sold separate and apart

from the franchises without which the latter would

be inoperative."

See also the case of Northern Pacific R. R. Co. vs.

Schimmell, 9 Pac, 889, where the Supreme Court of

Montana held an office safe used at the station depot of

a railroad for the safe-keeping of valuable papers,

necessary to the operation of the road. The same had

been seized and sold under an execution caused to be

issued by a judgment creditor. The railroad company

brought suit to recover possession and defendant was

held entitled to the safe. On appeal in reversing the

judgment of the lower Court the Supreme Court of

Montana say:

^'The plaintiff has the right to operate its road

through the territory of Montana, and to have all

the works and appliances essential to its useful ex-

istence as a railroad. This franchise was given by

Act of Congress, and the road made a military and

post road for the benefit of the Government of the

United States, and whatever is useful in operating

the road belongs to and goes with the franchise; and

no law of the territory or any other jurisdiction, less

than that which created it, can in any manner right-

fully invade or impair the privileges and immuni-

ties thus conferred. If an office safe at a depot in
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which the agent deposits and keeps his daily receipts

and valuable papers is useful and facilitates the

successful operation of the road, it could no more

be seized on execution than could a section of the

rails or roadbed, or water-tank. These things are

incidental to the franchise and can not be disturbed.

They are the means by which the franchise is exer-

cised. They are the necessary instruments of its use.

"The charter of the plaintiff authorizes and em-

powers it to lay out, locate, construct, furnish, main-

tain, and enjoy a continuous railroad line with the

appurtenances from Lake Superior to Puget Sound,

and if an office safe at any depot on said road is

useful and convenient to the plaintiff in the enjoy-

ment of said franchise, then the same is protected

from seizure on execution. This franchise or right

to maintain and enjoy the road, is not limited and

restricted to what is barely necessary for that pur-

pose, but extends to what is appropriate and useful,

and actually in use. Railroad companies can be

made to pay their debts, but the remedy is not by

seizing and selling property that would destroy the

road, and thereby prevent its earning money for its

creditors."

V.

INJUNCTION WAS THE PROPER REMEDY UNDER THE CIR-

CUMSTANCES OF THIS CASE AND THE COURT ERRED IN

REFUSING THE SAME.

The inapplicability of the chattel mortgage Act to

railway mortgages is obvious from the duty of railroad
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corporations to afford transportation to the public, the

performance of which duty is really the object of their

creation, and which cannot be performed without the

possession of their personal property, and as to which

the strict terms of the chattel mortgage statute in ques-

tion are incapable of fulfillment. These things Con-

gress must be held to have had in view when it provided

especially for the recording of railway mortgages with

the Secretary of the Interior, the record with such per-

son being notice of their execution and a lien upon all

the property and rights therein expressed.

The Washington Trust Company then, holding a

prior mortgage covering all the movable property of

the railroad company and having thereby a "vested and

contracted priority," could not be deprived of such

priority by a sale of the said movable property at the

instance of a judgment creditor. There was no plain

or adequate remedy at law open to it, in view of the

character of the mortgaged property. For if the said

personal property, including the rolling stock, had been

sold, the rights of said mortgagee would have been

irreparably damaged in that the railroad as a going

concern would have been utterly crippled, and de-

prived of the income to be derived from its business as

a carrier of passengers and freight for hire. This in-

come also was included in the deed of trust to secure

the bonded indebtedness. The Washington Trust Com-

pany was not entitled to the possession of this personal

and movable property under the terms of the deed of
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trust at the time of the levy by the marshal thereon, but

it had a right to have the same preserved as an entirety.

A bill in equity therefore to restrain the sale of such

property by enjoining the Marshal from proceeding

under the execution issued on the Dunav^ay judgment

was therefore the only appropriate remedy; and an in-

junction pendente lite should have been granted pend-

ing a determination of the question as to who had a

right to said property. This has been frequently de-

cided by the courts from the early case of Gue vs. Tide-

water Canal Co., 24 How., 257, hereinbefore re-

ferred to.

In the case of Central Trust Co. vs. Moran, 57 N.

W., 471, it was held that a railroad with its rolling stock

and personal property belonging and appertaining to

the road, is in favor of mortgagees under mortgages or

trustees under trust deeds, one property, and that the

different items of property cannot be levied upon sep-

arately. And where a sheriff levied upon property of

the railroad under an execution upon a judgment, in-

junction at the instance of the mortgagee was proper to

restrain the sheriff from selling the property levied

upon.

There the Supreme Court of Minnesota expressed its

opinion upon the point as follows:

^^That these mortgagees may maintain a suit for an

injunction to prevent acts tending to disburse the

property, there can be no doubt. They have no

adequate remedy in an action at law. As they are
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not entitled to the immediate possession of the prop-

erty, but only to have it kept together, they can-

not maintain replevin. To put them, to an action

for damages would he really requiring them to ac-

cept, to the extent of the damages recovered, pay-

ment of the mortgage before it is due. But a mort-

gagee may always, by injunction, restrain any

wrongful acts, the effect of which will be to impair

his security. The injunction ordered in the case

was interlocutory, and to enjoin the defendants

(other than the railway company) from further de-

priving the company of the possession or use of

the property, or from interfering with the taking

possession thereof by the company. It really re-

quired the defendants to do an affirmative act, to

wit, allow the company to retake the property levied

on. That courts of equity may issue injunctions in

effect mandatory is now well settled, though they

have been chary in exercising the power, so much

so as to usually put the injunction in the prohibitory

form. As said by the vice chancellor in Great

North, etc., Ry. Co., i Colly., 507, on a motion for

an interlocutory injunction:

" 'That injunctions, in substance mandatory,

though in form merely prohibitory, have been and

may be granted by the courts, is clear. This branch

of its jurisdiction is not fit to be exercised without

particular caution, but certainly is one fit and neces-

sary under certain circumstances.'
) ))

The case of Phillips vs. Winslow, 18 Mon., 431, 68

Am. Dec, 729, is very much in point.
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Certain actions in equity were brought by the trustee

under a deed of trust covering all of the property of a

railroad corporation to enjoin the sale in one instance,

and the removal after sale in another instance, of cer-

tain personal property belonging to the said railroad

levied upon by two judgment creditors. The property

consisted of two freight cars of the company, then on

the track, eight car wheels at the car shop, twenty-five

cords of firewood, obtained for the use of the engines

and locomotives, and five hundred bushels of stone coal

at the machine shop.

The removal of the property was enjoined in both

instances. On appeal, in affirming the action of the

lower court, it was said:

*Tf executions can be levied upon one car they

can be levied upon all of the cars of the road. If

they can be levied upon a part of the fuel, they can

be levied upon all of it, and thus the business of the

road may be entirely suspended. Such a result

would not only produce great injury to the plaintiff,

but great inconvenience to the road. It would pre-

vent all travel upon the road and effectually destroy

its business and its usefulness. If the property was

subject to execution the plaintiff would have no

right to complain, let the consequences be what they

may, but not being subject to execution he has a

clear right to apply to the chancellor for an injunc-

tion to prevent an act which might be productive

of so great an injury ..."
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And again:

"Here the plaintiff was substantially in the pos-

session of the road through his agents, the officers

of the company, or if not in the actual possession

of it, he had a right to it by the terms of the deed

creating the incumbrance and also the right

to appropriate the profits of the road to

the payment of the debts of his cestuis que

trust. If, therefore, the defendants had sold

merely the equity of redemption, or, in other

words, had sold the property subject to the previous

incumbrances, the chancellor would have had a

right, under the discretionary powers vested in him,

by the statute, to have prevented its removal by the

purchaser. But as the defendants had under one

execution sold the property without any regard to

the incumbrances upon it, and were proceeding to

do the same thing in the other case, the plaintiff had

an undoubted right to the relief granted him by the

judgment of the court below."

In the case of Hutchinson vs. Johnson, 7 N. J. Eq.,

40, one Ellison Conger and others being indebted in

varying amounts to various individuals, made their

promissory notes to each of them, and to secure the

same executed a deed of trust for the use and benefit of

said creditors, covering certain lands known as the

Hope Building, in which building was contained cer-

tain machinery. It was intended at the time of the

making of the mortgage that it should cover such ma-

chinery. Prior to the time of the execution of this deed
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on the land and premises covered by the former, to

one May Jones, but did not in any manner charge the

machinery. The said Jones afterwards brought suit to

foreclose, and it was decreed therein that the premises

mentioned in the mortgage should be sold, but not the

machinery contained therein. The property was bought

in at execution sale by the plaintiff Hutchinson in Sep-

tember, 1847. The property had theretofore been in

July sold for taxes to the defendant Johnson. Hutchin-

son tendered to Johnson the amount paid by him for the

taxes, but Johnson refused to accept the money or to

deliver up the tax deed. Hutchinson thereafter paid

the same to the Treasurer, and under and by virtue

thereof became entitled to the premises. Johnson un-

dertook to sell the machinery in the building, and an

action was brought by Hutchinson to restrain the sale

of the same, alleging that there was due him on the

Conger mortgage certain moneys, and claiming that the

machinery was a part of the mortgaged premises. The

Chancellor, in holding injunction a proper remedy,

said:

"The main question involved is one of great im-

portance, and in reference to which and to the de-

cisions concerning it it may be said there is great un-

certainty and perplexity. The decision on the pres-

ent motion is not founded on any ultimate conclu-

sion on the main question. I go on the ground that

the facts stated in the bill present, in my judgment,
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a question within the jurisdiction of the Court, and

in reference to which a party to this controversy

should not be permitted to act on his own construc-

tion of the complainant's mortgage, and remove the

property claimed to be covered by it out of the

jurisdiction of the Court. . . . If the complain-

ant's mortgage covered the machinery, it is a plain

case for the interposition of the Court to prevent its

removal; and if, under any proofs that may prop-

erly be made under the bill, it may appear that the

complainant is right in his construction of his mort-

gage, it is proper the Court should hold the prop-

erty within its jurisdiction till the question involved

can be satisfactorily decided/^ (Italics ours.)

See also:

Long Dock vs. Mallery, 12 N. J. Eq., 431

;

Ades vs. Levi, 137 Ind., 506; 37 N. E., 388;

Schoonover vs. Condon, 41 Pac, 195.

We submit that the case at bar comes fully within

the reasoning of the cases cited. While it may be

argued that the power to grant a writ of injunction

pendente lite is within the discretion of the lower court,

with which discretion this Court will not usually in-

terfere, we urge that such discretion is not an arbitrary

one, but a discretion that must be exercised within legal

bounds.

The very fact that Congress has provided for an ap-

peal from an order of the District Court of Alaska re-
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fusing an interlocutory injunction sustains our argu-

ment that where there is an abuse of discretion this

Court will interfere. The injunction prayed for herein

was absolutely essential to the preservation of the legal

rights of the plaintiff in error. The law applicable to

the facts of this case conclusively shows that the de-

fendant Powell had no right to execute the writ upon

the personal property levied upon. The refusal of the

lower court therefore to issue the writ of injunction was

as prejudicial to the rights of plaintiff in error as much

as if a final judgment had been entered against it. We
submit that the law and the facts disclosed show that

the plaintiff in error should not only have received the

relief asked pendente lite, but that it is entitled to a

permanent injunction against the execution of such writ.

IRA D. ORTON,
ALBERT FINK,

Attorneys for Plaintiff in Error.

CAMPBELL, METSON, DREW, OATMAN and

MACKENZIE, and

E. H. RYAN,
Of Counsel.
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OF ALASKA, SECOND DIVISION.

STATEMENT OF FACTS.

Inasmuch as this brief is prepared before op-

portunity to see a copy of the brief for appellant,

it seems proper to preface it with a brief statement

of the facts. The appellant is a New York corpora-

tion. The appellee Alice Dunaway is a judgment

creditor of the Council City & Solomon River Rail-

road Company, which is a New Jersey corporation.

The appellee Thomas C. Powell is United States



Marshal for the Nome Division of Alaska. (T. p. 4.)

The judgment for Dunaway was recovered in the

District Court at Nome on November 2, 1907, for

$7,500 and costs. On December 21, 1907, she sued

out an execution and caused the Marshal to levy

it on a considerable quantit}^ of personalty of the

railroad company (T. pp. 12, 13, 59-77). Thereupon

the appellant filed a bill in equitv in the same court,

praying injunction against the execution sale. (T.

pp. 3-77). The case sought to be made by the bill

is that the appellant is trustee under a trust mort-

gage of the railroad company to secure an issue of

$350,000 of its bonds, all outstanding. The mort-

gage was made on May 1, 1905, and in general fol-

lows the usual form of corporate mortgages in trust

to secure cor^^orate bonds. The mortgage is found

at pages 16-59. When the levy was made and the

bill filed, no part of principal or interest of any

bonds was due. The mortgage besides acknowl-

edgements of parties, contained affidavits of the

Secretary of each company, that it was made in

good faith to secure said sum and without any

design to hinder, delay or defraud creditors. (T.

pp. 56-68.) Upon hearing, documentary evidence

was introduced by each party and the bill of ex-

ceptions contains this evidence, all of which is found

at pp. 79-109. An injunction was denied and ap-

peal taken by the plaintiff. It appears by the plead-

ings and the evidence that a preliminary survey of



the railroad line was filed in the General Land

Office under the Act of May 14, 1898, 30 Stats. 409,

and that a map of definite location and profile of

the first twenty-mile section was also filed in the

Land Office at Juneau, Alaska, and was approved

by the Secretary of the Interior. (T. pp. 84-86.)

It also appears that the mortgage was recorded in

the office of the Secretary of the District of Alaska

and with the Secretary of State of New Jersey

in 1905, but it does not appear that it was ever filed,

recorded or indexed as a chattel mortgage in the

Nome Recording District or that any affidavit of

renewal of the mortgage was ever made, pursuant

to the provisions of the Civil Code of Alaska, re-

garding chattel mortgages.

The mortgage purports to cover all the realty

and personality of the mortgagor, and all after-ac-

quired property. The appellant in its bill averred

that it as trustee and its cestuis que trust would be

injured by a sale of the rolling stock and other

movable property of the mortgagor levied upon.

(Exhibit '^B," T. pp. 59-77.) Thus the burden

rests distinctly on the appellant to show, first, that

it holds a mortgage of the property levied upon,

valid as against a judgment creditor of the mort-

gagor; secondly, that its mortgage security Avill be

impaired by a sale imder the levy.



The question whether the property seized is

subject to seizure and sale under execution, as be-

tween a judgment creditor and the judgment debtor,

a railroad company, is one that the plaintiff is not

entitled to raise imtil it first satisfies the court that

it has itself a mortgage lien on that property valid

as against a judgment creditor of the owner thereof

;

for if it fail to show such a valid mortgage lien it

has no concern with the property levied upon, no

standing in court to resist the seizure and sale there-

of, and the question whether that property, standing

immortgaged, would be exempt from execution as

property essential to the railroad company's per-

formance of its functions as a public carrier, could

be raised only by the railroad company, its owner,

which is not a party to this suit. The order in which

these different questions shall be considered is, then,

of im.portance; since only in case it is shown that

the plaintiff's mortgage is invalid as against the

defendant Bunaway can the court properly enter

upon the consideration of the question, which has

received such diversity of treatment in various juris-

dictions, whether public policy or other doctrine

forbids execution sales of railroad movables. We

shall arrange the points of this discussion in the

order thus indicated.



POINTS.

1.

(a) The plaintiff's mortgage is not operative

upon the railroad, or upon any personal property

as incidental thereto, even as between the parties

thereto, because it was made in disregard of the

prohibition contained in section 8 of the act of Con-

gress of May 14, 1898, under which the mortgagor

obtained its right of way and station grounds as a

land grant.

(b) Nor could the mortgage acquire vitalit}^

upon the mortgagor's subsequent completion of the

construction prescribed by section 8 as a condition

precedent to the making of such a mortgage.

2.

The mortgage, being so inoperative, did not,

even as a mortgage of the personal property em-

braced therein, fall within the scope of the provi-

sion of section 6 of that act, that the recording of

mortgages of the road with the Secretary of the

Interior, etc., should impart notice, etc.

3.

The mortgage, even if operative inter partes,

could not impart notice to third parties through its

recording with the Secretary of the Interior, etc.

—

(a) Because, independently of its falling with-

in the prohibition of section 8, it was not made by

a com.pany ^^ acquiring a right of way," etc., as set

forth in section 6.
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(b) And because, so far as concerns the per-

sonal property embraced, it does not fall within the

scope of section 6 as a '^mortgage of its road."

4.

The mortgage, so far as concerns the personal

property embraced, became void as against creditors

of the mortgagor upon the expiration of one year

from July 8, 1905, the date of its filing as a chattel

mortgage, with the recorder at Nome, Alaska,

through the failure to file in that office, within

thirty days next before the expiration of that year,

a copy of the mortgage with a verified statement,

etc., as required by section 315 of the Civil Code

of Alaska.

5.

The mortgage lien upon the personal property

embraced therein, even if still valid as against credi-

tors of the mortgagor, was not impaired by the

levy of Dec. 26, 1907, and will not be impaired by

a sale thereunder of the mortgagor's interest.

6.

The levy was valid without a previous payment

or tender of the alleged mortgage debt, in pursuance

of section 317 of the Civil Code of Alaska.

7.

There being no mortgage lien of the plaintiff

upon the property levied on, the plaintiff cannot



9

raise the question whether the property was siibjeet

to execution as between the judgment creditor and

its owner, the railroad company.

8.

The property levied on was not exempt from

execution, as property intended for use in railroad

operation.

ARGUMENT.

I.

(a) THE PLAINTIFF'S MORTGAGE IS NOT OPERATIVE UPON

THE RAILROAD, OR UPON ANY PERSONAL PROPERTY AS IN-

CIDENTAL THERETO, EVEN AS BETWEEN THE PARTIES

THERETO, BECAUSE IT WAS MADE IN DISREGARD OF THE

PROHIBITION CONTAINED IN SECTION 8 OF THE ACT OF

CONGRESS OF MAY 14, 1898, UNDER WHICH THE MORTGAGOR

OBTAINED ITS RIGHT OF WAY AND STATION GROUNDS AS A
LAND GRANT.

Se-tion 8 of the act of May 14, 1898, entitled

'*An act extending the homestead laws and provid-

ing for right of way for railroads in the District

of Alaska, and for other purposes," reads (so far

as it is pertinent to this case) as follows:

^'Sec. 8. That ^ ^ ^ ^ the right of way
herein and hereby authorized shall not be assigned

or transferred in any form whatever prior to the

construction and completion of at least one-fourth

of the proposed mileage of such railroad * * as
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indicated by the map of definite location, except

by mortgages or other liens that may be given or

secured thereon to aid in the construction thereof;

Provided, that where Avithin ninety days after the

approval of this act proof is made to the satisfac-

tion of the Secretary of the Interior that actual

surveys ^ * were made and the line of a railroad

* * located thereby, or that actual construction

was commenced on the line of anv railroad, ^' *

prior to January twenty-first, eighteen hundred and

ninety-eight, the rights to inure hereunder shall, if

the terms of this act are complied with as to STich

railroad, ^ * relate back to the date when such

survey or construction was commenced; and in all

conflicts relative to the right of way or other privi-

leges of this act the person, company or corporation

having been first in timiC in actual survey or con-

struction, as the case may be, shall be deemed first

in right."

This section contains a prohibition with an ex-

ception and a proviso. The prohibition, which is

the principal point of the section, forbids any trans-

fer of the right of way in any form before comple-

tion of one-fourth of the proposed mileage. The
exception is that mortgages or other liens to aid in

construction are allowed. The effect of the excep-

tion is that the right of way may be transferred by

means of such a mortgage. This clearly shows that

such a t]\ansfer cannot be made bv any other kind
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of mortgage or lien, that is by any which was not

in aid of construction. The evidence proves that

this mortgage is not one of the excepted class. The

moi-tgage was made on May 1, 1905, and covers right

of way, railroad track, etc., described as then ex-

istent. (T., pp. 22, 23.) An instrument of satis-

faction of prior mortgages executed by two trustees

of a syndicate formed to acquire first mortgages

and bonds of this railroad company shows that two

previous mortgages had been issued by it. (T., pp.

99, 100.) And the letters from the Secretary of the

Interior and the Commissioner of the General Land

Office (T., pp. 83-85) show that the company was

taking steps to acquire right of way and terminal

grounds in 1903. It is evident, then, that some por-

tion of the road was built some time between Febru-

ary 20, 1903, and May 1, 1905; that mortgages and

bonds were issued in July, 1903, and May, 1904, for

large sums, which we may admit were in aid of con-

struction, and that these bonds were cancelled in

connection with the later issue under the appellant's

mortgage. Clearly this latest issue was not in aid

of construction already accomplished and paid for

by the earlier issues. Besides, the burden is on the

appellant to show that it does not fall within the

prohibition because either (a) one-fourth of the

proposed mileage was completed before the transfer

by this mortgage, or (b) the mortgage was in aid of
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construction. One who claims a right which can

exist only by virtue of a certain statute must show

that he does not come within any prohibited ground

demarked bv that statute in the verv words which

grant and define the right.

The proviso has no bearing on this question. It

is to the effect that by compliance with the statute

within a brief period after its passage, priority of

right as to railroads begun before a certain date

shortly before its passage would be secured. This

railroad was not projected or begun till some years

after the act was passed, and there is no question

of priority between rival railroads.

(b) NOR COULD THE MORTGAGE ACQUIRE VITALITY

UPON THE MORTGAGOR'S SUBSEQUENT COMPLETION OF THE

CONSTRUCTION PRESCRIBED BY SECTION 8 AS A CONDITION

PRECEDENT TO THE MAKING OF SUCH A MORTGAGE.

This proposition rests on the uniform decisions

in strictly analogous cases—those arising under the

prohibitions, in the pre-emption and the homestead

laws, against aliening or incumbering public land

entered as a pre-emption claim, or as a homestead,

prior to issuance of the patent. A conveyance or

mortgage made in disregard of this prohibition does

not, upon the issuance of the patent, acquire any

validity, even inter partes,

(1835) McEhjea v, Hnijter, 27 Am. Dec.

(Ala.) 6+5.
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(1818) Stephens v. Hays, Smith (Incl.) 177.

(1854) Wilkerson v. Mayfield, 27 Miss. 542.

(1863) McTyer v. McDowell, 36 Ala. 39.

(1839) Weeks v. While, 21 Pac. (Kans.) 600.

II.

THE MORTGAGE, BEING SO INOPERATIVE, DID NOT, EVEN

AS A MORTGAGE OF THE PERSONAL PROPERTY EMBRACED

THEREIN, FALL WITHIN THE SCOPE OF THE PROVISION OF

SECTION 6 OF THAT ACT, THAT THE RECORDING OF MORT-

GAGES OF THE ROAD WITH THE SECRETARY OF THE IN-

TERIOR, ETC., SHOULD IMPART NOTICE, ETC.

The last paragraph of section 6 of the act of

May 14, 1898, reads as follows

*^That all mortgages executed by any company
acquiring a right of way under this act, upon any
portion of its road that may be constructed in said

Listrict of Alaska, shall be recorded with the Secre-

tary of the Interior, and the record thereof shall

be notice of their execution, and shall be a lien

upon all the rights and property of said company
as therein expressed, and such mortgage shall also

be recorded in the office of the Secretary of the Dis-

trict of Alaska, and in the office of the secretary of

the state or territory wdierein such company is or-

ganized: Provided, that all lawful claims of la-

])orers, contractors, sub-contractors, or material men,
for labor performed or material furnished in the

construction of the railroad, tramway or wagon
road shall be a first lien thereon and take prece-

dence of any mortgage or other lien."

It can hardly require argument to satisfy the

court that a mortgage, the making of which is pro-
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hibited by one section of an act, does not fall within

the provisions of another section of the same act

that mortgages recorded in a certain place shall im-

part notice, constitute a lien, etc. The statement of

such a proposition is its own demonstration. The

plaintiff's counsel argues, however, that no one but

the United States government can enforce the pro-

hibitory clause of section 8 and avoid a mortgage

m.ade in disregard of it. But our proposition is not,

as he seems to suppose, that the mortgage should

be decreed void at these defendants' instance, but

that, not being such a mortgage as was contemplated

or permitted by the act, the record thereof in the

place prescribed by section 6 of the act, for the re-

cording of such mortgages as the act contemplated

and permitted, is not effective as constructive no-

tice to these defendants or to any other third parties.

The plaintiff's counsel virtually acknowledges

that his client's mortgage falls within the prohibi-

tion; but he seeks to escape the effect of the pro-

hiljition by pointing out that it is only assignments

and transfers (including mortgages not in aid of

construction) of the right of way that are forbid-

den, and he says that therefore, notwithstanding the

prohibition, this mortgage is good as a mortgage of

the personal property, which is enough for the pur-

poses of his case. This might perhaps be granted,

for the sake of argum.ent ; for, even if so, the mort-

gage, regarded as a chattel mortgage only, is not
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one the recording of which with the Secretary of

the Interior will, under the provisions of section 6

of the act, impart notice and give a lien as against

third parties. Section 6 relates in terms only to a

mortgage of the road, and can be construed as pre-

scribing what shall be sufficient notice of the mort-

gaging of railroad movables (if construed as relat-

ing to mortgages of movables at all) only as they

are mortgaged incidentally to and as a part of the

road— so that if a mortgage of the road falls wdthin

the prohibition of section 8, that mortgage, standing

good only as a mortgage of the chattels embraced

therein, does not come within the purview of section

6 at all. Counsel's distinction saves the validity of

his mortgage, as to chattels, only to deny to it the

constructive notice provided for by section 6.

It should be noted, too, that the proviso of sec-

tion 6 securing ])riority to construction liens can

have application only to a railroad company's right

of way, roadbed, track and other real property;

which argues that the clause to which the proviso is

appended has reference only to those—or, if mov-

ables at all, then to these onl}^ as incidental to real

property.

III.

THE MORTGAGE, EVEN IF OPERATIVE INTER PARTES,

COULD NOT IMPART NOTICE TO THIRD PARTIES THROUGH
ITS RECORDING WITH THE SECRETARY OF THE INTERIOR—
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(A) BECAUSE. INDEPENDENTLY OF ITS FALLING WITHIN

THE PROVISIONS OF SECTION 8, IT WAS NOT MADE BY A

COMPANY "ACQUIRING A RIGHT OF WAY," ETC., AS CONTEM-

PLATED BY SECTION 6.

(B) AND BECAUSE, SO FAR AS CONCERNS THE PER-

SONAL PROPERTY EMBRACED, IT DOES NOT FALL WITHIN

THE SCOPE OF SECTION 6 AS A "MORTGAGE OF ITS ROAD."

(a) The words, ^^all mortgages executed by

an}" company acquiring a right of way under this

act," are grammatically equivalent to ^'that shall

have acquired''—not to ^'that shall afterwards ac-

quire." They contemplate the vesting of title to

the right of w^ay in a company so mortgaging, before

execution of the mortgages referred to. This is

show^n by the change of expression in the next clause

of the sam.e sentence—^^upon any portion of its road

that may he constructed/' Here words are used

wliich embrace action future to the making of the

mortgage. This is not strained grammatical con-

struction, but common-sense interpretation of good

English. The section contemplates that when a

company has acquired a right of way under the act,

and subsequently mortgages any portion of its road,

previously or thereafter constructed, the recording

of such a mortgage with the Secretary of the In-

terior shall impart constructive notice and consti-

tute it a lien, etc. This construction is borne out

by the fact that mortgaging, except in aid of con-

struction, is forbidden by section 8, until at least
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one-fourth of the proposed mileage shall have been

construr-ted. If mortgages can be made, under sec-

tion 6, before even the right of ^Yay has been ac-

quired, why forbid, in section 8, all mortgages save

those to aid in construction until a substantial

amount of construction has been accomplished?

The inquiry, therefore, here presents itself.

When does a railroad company *^ acquire a right of

way under this act?" Section 2 contains the words

of grant, in presently but their operation is of course

qualified by the conditions found elsewhere in the

act; the grant in section 2 is indefinite, unascer-

tained. But section 4 requires a company seeking

such a right of way to file a preliminary survey and

plat, which reserves the land from other disposition

during one year; and by section 5 it is provided:

'^That any company desiring to secure the bene-

fits of this act shall, within twelve months after fil-

ing the x)reliminary map * * *
^ file a map of

at least a twenty-mile section of its road ^ ^ ^

as definitely fixed * * *. Provided, that if any
section of said road shall not be completed wdthin

one year after the definite location of said section

so approved, or if the map of definite location be

not filed within one year as herein required, or if

the entire road shall not be completed within four

years from the filin<r of the map of definite loca-

tion, the rights herein granted shall be forfeited

as to any such uncompleted section of said road,

and thereupon shall revert to the United States

without further action or declaration," etc.
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Thus the title to right of way does not vest at

all until the company ** desiring to secure" it has

made the grant definitel}^ applicable, and its subject-

matter ascertainable, by filing a map of definite lo-

cation; and if this is not done within a year after

the filing of the preliminary survey, or if it is not

followed by construction as prescribed, the grant is

forfeit without action or notice—that is, it lapses

automatically. Plainly, under these provisions no

title vests—there is no ^^ acquiring a right of way"

(the phrase employed in section 6)—until the map

of definite location is filed; and even when this is

done, the title so acquired, and which must there-

upon be kept good by actual construction as pre-

scribed, does not relate back to the time of any

earlier act (such as the making of the preliminary

survey, or the filing of the map thereof), but has

force only from and after the date of the filing of

the map of definite location.

That this is the true construction will become

evident on examining and comparing the following

cases arising out of similar public-land grants in

aid of railways:

(1830) Grinncll v, Chicago, B. L ct P. B. Co,,

103 U. S. 739.

(1892) Washington & Idaho B. Co. v. Cocnr

d'Alene By, & Nav. Co., 52 Fed. 765.

(1893) Lilienthal v. Southern California Bij.

Co., 56 Fed. 701.
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(1904) United States v. Northern Pacific R.

Co., 193 U. S. 1.

(1904) Sage v. Eudnick, 100 N. W. (Minn.)

106.

(1906) Phoenix ct Eastern R. Co. v. Arizona

Eastern R. Co., 84 Pac. (Ariz.) 1097.

And the doctrine of relation is further excluded

by the proviso at the close of section 8 of the act

(quoted above) ; for that proviso expressly grants

relation of title acquired back to the earliest act,

in cases where the initial steps had been taken

before a specified date anterior to the act, and hence

by necessary implication it denies the aid of that

doctrine to any other cases—else, why expressly

grant it to the cases mentioned? ''Expressio unius

altrriiis est excliisio.^'

The mortgagor, by its then corporate name of

Western Alaska Construction Company, was organ-

ized and took the preliminary steps to acquire n

right of way in 1903, but its map of definite loca-

tion was not filed until December 20, 1906, and its

first twenty-mile section was not completed until

some time in the summer of that year, if then.

See allegations in the bill, T. pp. 5-9. The bill quotes

two special Acts of Congress extending the time for

these steps. The later extension set forward the

time for filing the definite map to December 31,

1906. As this is the act necessary to finally segre-

gate from the public domain the strip of land
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known as the *^ right of way'' for a railroad line,

and thus to give a local habitation to the railroad

company's previously floating and unidentified

rights, it follows that the provision of section 6 for

constructive notice of a mortgage made by a com-

pany '* acquiring a right of way under this act"

cannot apply to a mortgage, made long before the

company's acquiring the right of way, or any part

of it. The railroad company's right of way was

then (May 1, 1905) in posse, not in esse. It was in

the air, and had not been tied down to any particu-

lar strip of ground in the territory of Alaska. But

you cannot give constructive notice of something in

posse—not yet existent. That would be too violent a

relation forward. It would lack all the elements of

putting on inquiry. Notice of whaf? And where"?

Who knows the thing denoted? There must al-

ways be someone who can put his finger on it and

say, ^'It is this," if that knowledge is to be imputed

to another.

Possibly the appellant's counsel may argue

here, as he did in the District Court, that the ^^after-

acquired property" clause of the mortgage operated

upon right of way and other property subsequently

acquired or constructed. Doubtless the matter of

the reply is true, as a proposition of law. But the

point just established is not concerned with the

property that the mortgage has come to embrace
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since its exec^iition. It goes solely to the mortgagor's

incapacityy by reason of its non-aequisition then or

preyiously of a right of way under the act, to exe-

cute a mortgage the recording whereof with the

Secretary of the Interior should, by force of the

proyision of section 6, impart notice, constitute it

a lien, etc. The mortgage thus being one the record

whereof in Washington could not, when it was made
and so recorded, giye constructiye notice, that record

could not subsequently acquire force, as constructiye

notice, by the mortgagor's subsequently acquiring a

right of way that it should haye acquired before

executing the mortgage in order to giye that record

of the mortgage the force proyided for by section 6.

(b) Section 6 proyides a mode of record no-

tice of '^all mortgages executed by any company
^ '^ * upon any portion of its road that may be

constructed in the District of Alaska." It does not

proyide a mode of record notice for any mortgages

other than these. What scope is to be giyen to the

phrase ''mortgages upon its road^'f Shall it in-

clude mortgages of its chattels—that is to say, if a

mortgage of the road embraces the chattels also,

will the record proyided for, with the Secretary

of the Interior, impart notice of a lien on the chat-

tels as well as notice of a lien on the road? De-

cidedly not, we submit. For if one thing, or one

class of property, not expressed, is to be included
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by imxDiication in the provision for record notice,

consistency of reasoning requires that still other

classes of property be included by implication, ^yhen

the occasion arises. Suppose, then, a continuous

railroad line partly within and partly Avithout

Alaska, as, e, g., from Dawson to Fairbanks ; or sup-

pose (as w^e may do to test the soundness of the con-

struction) the existence of other territory of the

United States contiguous to Alaska and the building

of a continuous line from one into the other terri-

tory. Upon the logic of the appellant's counsel

the court would be forced to hold that the record

with the Secretary of the Interior of a mortgage of

such an entire road giyes notice of the lien thereof

upon the part of the road not within the District of

Alaska! Yet a court could hardly go so far as to

hold thus, in the face of the specific limitation of

the section to a mortgage of *^any portion of its road

that may be constructed in the District of Alaska.''

Equally express is the limitation to a mortgage of

^4ts roadJ' The court should refrain, then, from a

ruling as to chattels that would logically carry it

(did the situation arise) to a ruling of such absurd-

ity as that just stated.

The last paragraph of section 6 does not pur-

port to confer any authority to mortgage the rail-

road company's property, real and personal, as a

whole. The only authorization of mortgages to be

found in the act is derived by implication from the
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prohibition, in section 8, against mortgaging except

for a certain purpose or, for other purposes after

a certain percentage of the total proposed mileage

has been completed. That section deals with mort-

gages (including *' assignments and transfers") of

the ''right of way/' This last paragraph of section

6 provides for, the record of mortgages ^^of the

road/' The two expressions, we take it, are equiva-

lent. The road and the right of way on which it is

built or to be built are, in fact, inseparable. The
road becomes, by its construction, a part of the

realty—the right of way. ^*The road" in section 6

must therefore be construed with reference to the

*' right of way" in section 8, where the permission

to mortgage, within limits, is found. The plaintiff's

counsel, in order to save his client's mortgage, as

one of chattels, from falling within the prohibition

of section 8, has argued in the lower court that

** right of way" in that section is not to be broad-

ened, by construction, to include chattels in the

j)rohihition against mortgaging. Let him now stand

by his argument and acknowledge, then, that '^mort-

gage of its road," in section 6, is not to be broad-

ened, by construction, so as to include chattels in the

provision for a record that shall impart notice. It

will not do for counsel to ''blow both hot and cold."

If it be contended that "shall be a lien upon all

the rights and property of said company as therein

expressed" broadens the scope of the provision for

a record, we reply that, tested by the maxim,

''Noscitur a sociis/' these words can include nothing

not covered by the words "mortgage of its road,"

already discussed. If taken as capable of meaning
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anything more than can be held inclucled in the

words ** mortgage of its road/' they may embrace

cverjjfhiug beyond that—they may inchide, for in-

stance, detached real estate, mining claims, buildings

not intended or nsed for railroad purposes, or any

property within the power of a railroad company to

acquire in any way or with any object. And such a

construction might easily lead to the greatest abuse

and injustice—to mortgages by a railroad company

of its ordinary (not railroad) property, secret so

far as local record or knowledge is concerned, yet

given tlie force, by such a construction of section 6,

of a paramount lien as against anyone who might

purchase the property in good faith and for value.

Statutes such as the act under consideration,

being grants from the sovereign, are always to be

strictly construed, and nothing is to be taken there-

from by intendment, beyond the fair and natural

meaning of the words used. We believe the con-

struction for which we have contended to be the

only one of which logic and consistency will admit.

And this construction is further borne out by the

proviso at the close of section 6, saving priority to

all construction liens. Such liens upon personal

property could by no principle of law be given

precedence over a previous chattel mortgage duly

recorded; which argues that the whole paragraph,

as well as the proviso with which it ends, is intended
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to hear reference only to mortgages of the realty,

the ''road/' with the ''right of way" to which it is

attached.

IV.

THE MORTGAGE, SO FAR AS CONCERNS THE PERSONAL

PROPERTY EMBRACED, BECAME VOID AS AGAINST CRED-

ITORS OF THE MORTGAGOR UPON THE EXPIRATION OF ONE

YEAR FROM JULY 8, 1905, THE DATE OF ITS FILING AS A

CHATTEL MORTGAGE WITH THE RECORDER AT NOME, AL-

ASKA, THROUGH THE FAILURE TO FILE IN THAT OFFICE,

WITHIN THIRTY DAYS NEXT BEFORE THE EXPIRATION OF

THAT YEAR, A COPY OF THE MORTGAGE WITH A VERIFIED

STATEMENT, ETC., AS REQUIRED BY SECTION 315 OF THE

CIVIL CODE OF ALASKA.

Section 315 of the Civil Code of Alaska (act of

congress of Jvme 6, 1900) reads as follows:

''Sec. 315. Every mortgage filed as provided
in this chapter shall be void as against the cred-

itors of the person making the same, or against

subsequent purchasers or mortgagees in good faith,

after the expiration of one year from the filing

thereof, unless within thirty days next preceding

the expiration of the term of one year a true copy
of such mortgage, with a verified statement exhibit-

ing the interest of the mortgagee in the property
at the time the same is renewed, as claimed by virtue

of such mortgage, is again filed in the office where
the oriq-inal was filed; and the effect of such re-

newal shall be to extend the lien of the mortgage as

against the creditors, purchasers, and incum-
brancers of the property for the further term of one
year."

Section 127 of the same code is to the same

effect.
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It stands admitted that, although the appel-

lant's mortgage was filed as a chattel mortgage with

the recorder at Nome on July 8, 1905 (the same day

on which, having been previously recorded with the

Secretary of the Interior, etc., it was filed for rec-

ord in said local office as a real estate mortgage), it

has not been kept good under the provisions of sec-

tion 315 of the Alaska Civil Code, by compliance

with those provisions. But the appellant's counsel

has claimed and doubtless will here claim that his

client's rights under the mortgage are determined

by the provisions of the act of May 14, 1898, un-

affected by anything in the Alaska Civil Code.

The bearin2!:s of the act of 1898 we have fully

discussed above, assuming for the moment that it

stands unaffected by later legislation. If the court

assents either to our first and second propositions

or to our third proposition (and this last upon

either the ground set forth in its first or that in its

second subdivision), there is an end of the appel-

lant's case, and no need of considering other points.

But should the court differ with all that has thus

far been said, there would next arise for determina-

tion the question whether the provisions of chapter

31 of the Alaska Civil Code, in which section 315

is found, have any bearing upon the plaintiff's mort-

gage. We maintain (a) that they do, and (h) that

the Civil Code has so far modified or added to the

provisions of the act of 1898 that a compliance with
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section 6 of that act is not alone sufficient to sus-

tain the appellant's mortgage as against the mort-

gagor's creditors.

(a) There is a diversity of decision as to

whether the provisions of the usual chattel-mort-

gage statute, such as those constituting chapter 31

of the Alaska Civil Code, apply to a railroad cor-

poration's mortgage of its real and personal prop-

erty, together with its franchise, as an entirety. The

appellant relied chiefly in the lower court on

(1882) Hammock v. Farmers' Loan and

Trust Co., 105 U. S. 77 (26 L. Ed. 1111),

in which the United States Supreme Court held that

the Illinois chattel-mortgage statute had no applica-

tion to such a mortgage made by a railroad corpora-

tion of that state, embracing its entire railroad prop-

erty in that state.

The case of

(1895) Farmers L. cfc T. Co. v. Detroit, etc.,

R. Co., 71 Fed. 29, 34,

decided at circuit in Michigan by a district judge,

simply follows (without discussion) the rule of the

Hammock case, in the absence of any decision by

the Michigan supreme court.

The same doctrine was laid down by this

court in

(1894) Southern California Motor-Road Co.

V. Union Loan & Trust Co., 64 Fed. 450,
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a ease which arose under the California chattel-

mortgage statute.

Three years after this last decision this court

held, in a case arising under the Washington chat-

tel-mortgage statute, that a mortgage of a railroad

company's entire property, real and personal, with

its franchise, does not create a lien on the personal

property embraced, as against the mortgagor's cred-

itors, unless executed and recorded in conformity

with the chattel-mortgage statute.

(1897) Illinois Trust dc Savings Bank v. Se-

attle Electrie Ry. d Power Co., 82 Fed. 936,

942.

The two decisions last cited having both been

rendered by this court it has now to determine which

of these two cases is to be regarded as applicable

to the law governing the case at bar. Upon exami-

nation it will be found that this court, in deciding

the Illinois Trust d: Savings Bank case, distin-

guished the Hamwoek case (from Illinois), and its

own decision in the Southern California Motor-

Iioad Company case, from the case then before it,

upon this ground: That the U. S. Supreme Couii;

had held the Illinois chattel-mortgage statute not

applicable hecause there was in that state a statute

expressly authorizing railroad corporations to mort-

gage their real and personal property, with tlieir

franchises, as an entirety, and that its own deci-

sion in the Motor-Road case had gone the same way
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hrernifir there was in California a like statute of

express authorization of entirety mortgages,—but

that in Washington the only statutory authority

was that given to corporations to purchase, hold,

mortgage, sell and convey real and personal prop-

erty generally; and that therefore railroad mort-

gages of property in Washington, embracing their

personalty, must conform to the general statutes

of that state relating to chattel mortgages.

It is further to be observed, first, that the deci-

sion of the United States Supreme Court in the

Tfammoek case was the necessary sequel of previous

decisions of the Illinois supreme court giving the

same application to the statutory provisions of that

state (23 111. 301; 23 111. 320; 25 111. 257; 27 111.

462; 103 111. 187, 207-210; 105 111. 224, 233-4);

secondly, that the decision of this court in the Motor-

Boad case was a reversal of a contrary decision

of the case at circuit bv his Honor, Judge Ross,

and that that reversing decision has since been dis-

countenanced by the California supreme court

{Bishop V. McKillican [1899], 124 Cal. 321; 57

Pac. 767-8-9) as not the proper construction of the

California statute involved; and, lastly, that the

decision of this court in the Illinois Trust & Saving f^

Bank case has never to this day been qualified, dis

tinguished or otherwise weakened as an authority,

by the court rendering it, but has been repeatedly
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fully justified, as a construction of the Washington

statute, by the views expressed b}" the Washington

supreme court (Badebaugh v. Tacorn a & Pnyallu/p

F. R. Co., 8 Washn. 570, 574-5).

Let us now ascertain whether the statutory pro-

visions of Alaska touching railroad mortgages cor-

respond the more nearly with those of Illinois and

California, the decisions under which support the

appellant's contention, or with those of Washington,

the decisions under which we rely upon. If we are

to regard the duty of a foreign corporation in re-

spect of compliance with the Alaska chattel-mort-

gage statute, when mortgaging together its real and

personal property within that District, as controlled

])y the statutory authorization of mortgages in

Alaska by domestic corporations (upon the general

principle that a commonwealth will not suffer a for-

eign corporation, in dealing with property within

the borders of the commonwealth, to do what it does

not au.thorize a domestic corporation to do), then

our case is strictly analogous to those arising under

the Washington statutes. For the general incor-

poration law of Alaska (act of March 2, 1903

—

Stats. 59th Cong., ch. 978) contains no such express

authority to mortgage the real and personal prop-

erty and franchises of a railroad (or any other)

corporation, as an entirety, as is found in \ho stat-

utes of Illinois and of California, but merely con-
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fers the general power (in clause c of section 4)

'*to purchase, hold, mortgage, sell and convey real

and personal property. * ^ *" That this stat-

ute should be taken as governing the action of the

Council City and Solomon River Railroad Company

(a New Jersey corporation) in the premises would

appear to result from general principles for every

corporation must act wheresoever according to the

laws of the country where it acts.

But if the scope of its powers in dealing with

its property here is to be determined by the law of

New Jersey, we find that, while the statute law of

New Jersey is not before this court in the record

(being presumed in such case, however, to be the

same as the law of the jurisdiction), the law of that

state as established by judicial decision treats rail-

road mortgages as subject to the statutory regula-

tion of chattel mortgages.

(1878) Williamson v. Netv Jersey Southern

R. R, Co., 29 N. J. Eq. 311, 330.

But the appellant's counsel may seek to bring

his client's mortgage within the rule of the Ham-
mock case and the Motor-Road case, rather than

within the rule of the Illinois Trust & Savings Bank

case, by asserting that while it is true that there is

no Alaska statute corresponding to those of Illinois

and California referred to, section 6 of the act of

1898 efferts the same result, as it is an authoriza-
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tion of a particular mode of notice of mortgage

liens. But that statute (aside from its inapplica-

bility to chattels, which we have already argued) is

far from having the effect of one expressly author-

izing railroad corporations to mortgage all their

property and franchises as an entirety. The pre-

scribing of a record in a particular office as suffi-

cient does not touch the question of what sort of

execution of a mortgage of chattels shall be valid as

against creditors, or how long such a mortgage

shall remain valid as against creditors if the record

notice is not renewed. The remarks of the Cali-

fornia supreme court in Bishop v. McKilUcan, 57

Pac. 76, 79, are very pertinent here ; but this statute

is even farther from the point than the one there

discu.ssed.

The court's attention is also called to the fol-

lowing :

Iloyle V. Plaftsbiirgh, etc, R, Co., 54 N. Y.

314 (reversing 51 Barb. 45).

Nichols V. Mase, 94 N. Y. 163.

13 Am. & Eng. Enc. Law (2nd ed.), title

^^ Fixtures," p. 606.

(I)) The applicabilit}" of section 315 of the

Alaska Civil Code to the appellant's mortgage is

denied by its counsel, on the ground that section 6

of the act of 1898 was a special statute regulating

the mode and effect of recording such mortgages,

and as such is not repealed or added to by a later
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j2:eneral statute not embodying a specific appeal.

It is true, as a broad principle, that a special act is

not usually to be regarded as impliedly repealed by

a later general act embracing like subject-matter;

but this principle is subject to many qualifications

and exceptions.

a* ^ ^ Where a statute contemplates in ex-

press terms that its enactments will repeal earlier

acts, by their inconsistency with them, the chief

argument against repeal by implication is removed,

and the earlier act may more readily be treated as

repealed.
'

'

Endlich on Interpretation of Statutes, sec.

206.

*'An intention to supersede * * * special

acts may, indeed, * ^ ^ be gathered from the

design of an act to regulate, by one general system
or provision, the entire subject-matter thereof, and
to substitute for a number of detached and varying
enactm.ents one universal and uniform rule applica-

ble throughout the state."

Endlich, sec. 231.

The legislature of Maryland adopted a civil

code, purporting to be a substitute for previous leg-

islation. In a suit to enjoin a city government from

proceeding to condemn property under a previous

special act providing for condemnation of land and

for a local improvement, it was held that the gen-

eral code repealed all prior special as well as general

leorislation.
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Frederick vs, Groshon, 30 Md. 436.

Chapter 31 of the Alaska Civil Code, which in-

cludes section 315 here under discussion, is a paii:

of a series of Codes which congress enacted on June

6, 1900, for the government of Alaska, as a general

and complete system of statutory law. And tliat

system closed with the declaration:

*^A11 acts and parts of acts inconsistent with

the provisions of this act are hereby repealed."

Civil Code of Alaska, sec. 368.

In 1898, the District of Alaska was virtually

under military government, supplemented by a

court of one judge, holding all its sessions near one

extremity of the vast region. Its area was almost

wholly unexplored, its civilized population very

meagre, its civil, social and commercial organization

wholly lacking. An act of congress had made the

laws of Oregon, so far as applical)le, of force in

Alaska ; but there were no subdivisions, and no ad-

ministrative machinery save at the seat of govern-

ment. Under such conditions, provision for the re-

cording of the mortgages of government-aided rail-

roads with the Secretary of the Interior at Washing-

ton, and with the secretary of the district, was the

only thing available, and was that most likely to

impart real notice to tliird parties concerned.

But when, in 1900, conditions had radically

changed, population was rapidly increasing and



35

commercial and social organization was developing,

congress found it advisable to provide adequate

judicial and administrative machinery and a com-

plete system of laws definitely adapted to the needs

of the district. It would not be reasonable to hold

that it was intended, in enacting such a S3^stem, to

leave still in force and unmodified such a provision

as that found in the last paragraph of section 6 of

the act of 1898—a provision which called for no

notice of such mortgages by their record in the local

offices where all other transfers and incumbrances

must now be filed, and which was not even applicable

to all railroad corporations, but only to such of

them as acquired a right of way under that act.

Nothing could be more liable to mislead third par-

ties to their injury than such a discrimination. And
any such intention is negatived, not only by the

general repeal of inconsistent acts and parts of acts

with which the Codes of 1900 conclude, but by the

distinct declaration, in the chapter on mortgages of

personal property, that

—

*'The provisions of the foregoing sections of

t1iis chapter shall extend to all such bills of sale,

deeds of trust, and other conveyances of goods, chat-

tels or personal property as shall have the effect

of a mortgasre or lien upon such property."

Civil Code of Alaska, ch. 31, sec. 319.

And an act to create a general system of laws

displaces all former rules and systems, even in the

absence of a general repealing clause.
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23 Am. & Eng. Ene. Law (1st ed.), p. 487.

The appellant's counsel in the court below cited

l)ut two adverse decisions deserving of notice. Tlie

earliest,

Metropolitayi Trust Go. v. Pennsylvania, S. cO

N. E. R. Co., 25 Fed. 760,

is quite inapplicable, as the court will see upon mar-

shalling in their chronological order the statutory

provisions considered. There were, first, an act re-

specting railroads and canals, providing that it

should be sufficient to record mortgages of the

property of such corporations as real estate mort-

gages; second, an act of 1874 requiring that chattel

mortgages be filed; third, an act of 1876, declaring

unequivocally that nothing in any law should be

held to require that railroad or canal corporation

mortgages must be filed as chattel mortgages;

fourth, two acts of 1878, the one requiring certain

additional formalities as to chattel mortgages, and

the other declaring that nothing in the chattel-

mortgage act should be construed to apply to per-

sonal property included in a railroad mortgage;

and, fifth and last, an act of 1881 providing for the

record, instead of the filing as theretofore, of chat-

tel mortgages—and repealing all acts inconsistent

with itself. The acts of 1874 and 1878 relating to

chattel mortgages having been expressly restricted,

by the acts of 1876 and 1878, from application to

railroad mortgages, the court very properly held
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that the ar-t of 1881, changing the provisions for

construr-tivc notice of chattel mortgages, had no

effect whatever on the railroad and canal acts.

The other of these cases is

(1891) Gilchrist v. Helena Steam Heating cfc

Supply Co., 47 Fed. 593,

in which it was held that a general statute of Mon-

tana (Comp. Stats. 1888, sec. 1555) declaring that

all mortgages of real or personal property executed

by incorporated companies should be recorded in

every county wherein any part of the property was

situated, and should be accompanied by the affi-

davit required by statute in connection with chattel

mortgages, did not by implication repeal an earlier

special statute (sec. 706) relating to mortgages by

railroad companies and providing that record in

the office of the secretary of state of a railroad com-

pany's mortgage of its line wholly or partly in Mon-

tana should be notice to all parties without further

record.

This case no doubt tends to support the position

of the plaintiff's counsel; it is of no binding au-

thority in this court, however, having been rendered

by a district judge sitting at circuit. Its iveight

is quite another matter, and as to this the after-

history of the enactment in question is very signifi-

cant. In the Montana Compiled Statutes of 1895 is

found the following addition to the chapter on mort-

gages of chattels:
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*^Sec. 3871. The provisions of the foregoing

sections of this article shall extend to all such bills

of sale, deeds of trust, and other conveyances of

goods, chattels, or personal property, as shall hav(»

the effect of a mortgage or lien upon such prop-

erty.
'

'

This section was not in the Montana Compiled

Statutes of 1888. Its enactment in the interval be-

tween the decision of the Gilchrist case in 1891

and the recompilation of the statutes in 1895 was

the answer of the legislature of Montana to the

court's holding that the general statute for the

local recording of all mortgages did not apply to

mortgages and deeds of trust by railroad corpora-

tions.

Five years later, congress enacted the Alaska

Codes, copying verhatim, throughout almost the

whole body of law, the corresponding provisions of

the Oregon statutes, which had previously been

given force throughout Alaska by an earlier act of

congress; but when the chapter on mortgages of

personal property was reached (the Oregon stat-

utes on that subject containing no such provision

as that just quoted from Montana), the framers of

the Codes for Alaska threw aside the Oregon stat-

utes, their usual model, and adopted nearly the

whole of the corresponding chapter in the Montana

Compiled Statutes of 1895, including, word for

word, the section last quoted—which appears in our

Civil Code as section 319.
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The natural inference to be drawn from this

history of our chattel-mortgage provisions is, that

congress, having before it section 3871 of the Mon-

tana Compiled Statutes of 1895,—enacted by the

people of that state to do away with the decision

in tlie Gilchrist case,—deliberately adopted that

sam.e section as a part of its general system of

law for Alaska, and thus manifested distinctly its

legislative intent to m.ake the chattel-mortgage stat-

ute operative universally—uj^on mortgages falling

within section 6 of the act of 1898 as well as upon

all others.

V.

THE MORTGAGE LIEN UPON THE PERSONAL PROPERTY

EMBRACED THEREIN, EVEN IF STILL VALID AS AGAINST

CREDITORS OF THE MORTGAGOR, WAS NOT IMPAIRED BY

THE LEVY OF DEC. 26, 1907, AND WILL NOT BE IMPAIRED BY

A SALE THEREUNDER OF THE MORTGAGOR'S INTEREST.

If the court should regard the appellant's

mortgage as one falling within the scope of section

6 of the act of 1898, and as not A'oid as against

creditors for lack of compliance with section 315

of the Civil Code, still we maintain that the in-

tended exer-ution sale ought not to be enjoined,

because such a sale will nowise impair the plain-

tiff's mortgage security.

The bill alleges no inadequacy of the security;

and since it alleges no default upon the secured

indebtedness save as to the interest fallen due on
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Nov. 1, 1907, the bill together with the deed of trust,

attached as Exhihit A, shows on its face (since the

deed of trust gives the appellant no right to take

possession until a default has continued for tliree

months) that when the levy w^as made the mort-

gagor and execution debtor still had the right of

possession, as against the mortgagee, for a definite

period. By the levy that right of possession, as re-

spects the chattels levied upon, has passed to the

marshal, and by the sale under the execution the

right of possession of them will pass to the pur-

chaser, subject to the mortgagee's lien and its reme-

dies for enforcing the same, if its mortgage is valid

as against the mortgagor's creditors.

The rule of the common law that a mortgagor

of chattels has a m.ere equitable interest therein,

wdiich cannot be taken and sold on execution, '^has

been changed in many states through the adoption

of equitable principles, under which the mortgagor

is regarded as the real owner of the property mort-

gaged, except as against the mortgagee; and now%

in these states, the interest of a mortgagor in posses-

sion of chattels, and entitled to possession for a

definite period, may be seized and sold on execu-

tion."

Jones on Chattel Mortgages, sec. 556 (see

cases cited in note 2).

21 Century Digest, cols. 373-7 (title E.rccn-

tion, sec. 95).
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'*The mere fact that the property of a railroad

is subject to mortgage does not operate to exempt
such property as is in its nature personal from
})eing levied upon by judgment creditors of the com-

pany, so long as the mortgagee has not taken posses-

sion under the mortgage."

Jones on Corporate Bonds and mortgages,

sec. 373.

Eells V. Johann, 27 Fed. 327.

Coe V, Peacock, 14 Ohio St. 187.

The apparently opposing decision cited below

by the appellant's counsel from Minnesota,

(1894) Central Trust Co. v. Moran, 57 N.

W. 471,

will be found on examining it to be merely a con-

struction of a peculiar statute of that state, the

court stating emphatically that, but for the statute,

mortgaged rolling stock would be liable to sale on

execution; and the majority decision is weakened,

moreover, by an able dissenting opinion of two of

the judges, containing a discussion of the whole sub-

ject to which special attention is here invited.

**The sheriff had a right to sell the interest of

the mortgagor and to deliver the property to the
purchaser, and the purchaser was Avarranted in

taking it into his possession and in using it for

the purposes to which it was adapted, until the day
of payment; and he had, moreover, a right to pay
the mortgage debt and thus extinguish the lien.

Now, whether the sheriff assumes to sell the whole
interest, imu'iing the existence of the mortgage, or
limit the sale to the mortgagor's interest, expressly
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reeognizing the mortgage and selling subject to it,

the rights of the purchaser and of the mortgagee
would in either case be precisely the same. The
m.ortgagee would not be deprived of his interest

by a sale which did not recognize the mortgage, nor
would the purchaser vmder such a sale acquire any-
tliing more than the interest which was bound by
the execution, to-wit, the right of the mortgagor
in possession, and the equity of redemption; and
these would be the respective rights of the parties

if the sale was limited in terms to the interest which
could effectuallv be sold, that is, the title of th'r^

mortgagor. '

'

Ihdl V. Carnley, 11 N. Y. 501.

''The officer making seizure and sale is not lia-

])le to the morto^agee, although he sell the entire

property generally, and deliA^er possession of it to

the purchaser, without in any way recognizing the

lien of the mortgage, for such a sale conveys a title

subject to the mortgage, if the mortgage he a valid

(me. It conveys the mortgagor's right of possession

until the law day, and his equity of redemption."

Jones on Chattel Mortgages, sec. 560.

GouJet V. Asseler, 22 N. Y. 225.

Manning v. Monaghan, 28 N. Y. 585.

Ilamill V. Gillespie, 48 N. Y. 556.

VI.

THE LEVY WAS VALm WITHOUT A PREVIOUS PAYMENT
OR TENDER OF THE ALLEGED MORTGAGE DEBT, IN PURSU-

ANCE OF SECTION 317 OF THE CIVIL CODE OF ALASKA.

Section 317 of the Civil Code requires that be-

fore mortgaged personal property is taken in execu-

tion against the mortgagor the marshal shall pay
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or tender the mortgage debt to the mortgagee, or

deposit it for his benefit. The appellant sets up,

as a further ground for arresting the execution sale,

that (as is quite true) no such payment or tender

was made before our execution levy.

Of course this statute does not intend to require

an execution creditor thus to pay off an alleged

mortgage debt the validity of which he contests.

He may, at peril of having the levy set aside if the

mortgage be adjudged valid, ignore the mortgage

debt and direct the marshal to levy without its

prepayment—indemnifying him to his satisfaction.

Therefore, if the court, agreeing with us on either

our first and second propositions, or our third, or

our fourth, denies to the appellant's mortgage the

aid of section 6 of the act of 1898, or holds it void

as against creditors of the mortgagor for lack of

renewal as required by section 315 of the Civil

Code, then there tvas no mortgage, as against the

appellees on the property levied upon, and there

was no call for us to pay or tender the mortgage

debt.

But even if the court should hold that the mort-

gage was not a prohibited one under section 8 of

the act of 1898, or was one within the purview of

section 6, then the mortgagee would be entitled to

payment of its debt, as a preliminary to our levy,

only by force of section 317 of the Civil Code, a

part of the Code statutory provisions touching
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mortgages of personal property; and by thus in-

voking the aid of that statute the appellant

brings its mortgage within the purview of fill

the provisions of that statute, inchiding that in sec-

tion 315 requiring annual reneAval of the lien—so

that the mortgage, gaining the right to payment be-

fore a lew, at the same time loses that ris^ht, and

its whole standing as against creditors, through

lack of a renewal. In other words, the appellant

cannot in one breath claim the benefit of that

part of chapter 31, the Civil Code regulation of

chattel mortgages, which provides for paym.ent of

the amount of a mortgage lien upon chattels be-

fore a levy thereon, and repudiate that part which

requires renewal of the lien annually; but must

either deny or accept the applicability of the chapter

as a whole. If the part imposing a burden is repu-

diated, the part granting protection cannot be in-

voked.

VII.

THERE BEING NO MORTGAGE LIEN OF THE APPELLANT

UPON THE PROPERTY LEVIED ON, THE APPELLANT CANNOT

RAISE THE QUESTION WHETHER THE PROPERTY WAS SUB-

JECT TO EXECUTION AS BETWEEN THE JUDGMENT CRED-

ITOR AND ITS OWNER, THE RAILROAD COMPANY.

If the appellant has failed to show a mortgage

lien, valid as against the mortgagor's creditors, upon

the chattels levied on, it is, evidently, no affair of

the appellar^t whether or not the debtor might claim
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exemption of that property from levy. The railroad

company has made no such claim, and is not a party

to this suit. If the appellant held a mortgage ad-

mittedly covering only the realty, and the railroad

company thought fit to sell off its personalty, cer-

tainly the appellant could not prevent it from so

doing; as little, then, can it interfere with an invol-

untary transfer of the personalty, through judicial

sale, until it first shows a valid lien on the personalty

in its ow^n favor.

VIT.

THE PROPERTY LEVIED ON WAS NOT EXEMPT FROM EX-

ECUTION, AS PROPERTY INTENDED FOR USE IN RAILROAD

OPERATION.

Even if the appellant stood in a position to

question it, the weight of authority sustains this

proposition. The written law favors it, to begin

with. For, in chapter 31 of the Alaska Code of Civil

Procedure, relating to executions, after provision in

section 272 for a homestead exemption, there follows

this declaration:

^'All other property, including franchises or
rights or interests therein, of the judgment debtor
shall be liable to an execution, except as in this sec-

tion provided. * * *"

Code of Civil Procedure of Alaska, sec. 273.

The remainder of the section sets forth the

statutory exemption of certain earnings and per-

sonal belongings, and exempts all property of pub-
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lif or mimi(»ipal corporations, but nojir of private

c'orporatioiis.

And our statutes have nowhere impressed upon

railroad property, as STich, any peculiar character

or status, or required that it shall not be segregated

by execution sales.

A statutory provision that the rolling stock

and other movable property of a railroad company

shall he considered personalty, and that its real

and personal property shall be liable to execution

and sale like the property of individuals, is not re-

stricted in its operation by another statutory" provi-

sion (following it, in the same body of statute law)

that when the roadbed, franchise, etc., are levied on

such property shall be sold as an entirety.

(1903) San Antonio, etc., Ry. Co. v. San
Antonio, etc., R. Co., 76 S. W. (Tex.) 782.

See (1883) Hardesty v. Pyle, 15 Fed. 778.

Herman says:

"Outside of statutory regulation in regard to

the character of rolling stock, the question as to

whether it is a fixture or personal property is still

an open one, with a large preponderance of authority
in favor of its being personal property. * * *

Railways being of modern invention, and of a
novel (character, there were no decisions upon this

cjuestion prior to 1857, and there have been compar-
atively few since. * ^ * The developments and
changes made by the American railway managers
have exploded these fallacies" (i. e., that railway
cars are a necessary part of a railway pro])erty,

witliout wliif'h it would be inoperative and value-
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less, etc.) ; ^^and the reasoning of the courts, in

arriving at their conclusions upon the theory that
the rolling stock is necessary to make the railroad

complete has but little application—in fact, no more
than if it were to be determined that as a farm could
not be cultivated without farming utensils and the
necessary implements for husbandry, that as they
were essentially necessary to make the farm produc-
tive and useful, the plows, harrows, drays, etc., be-

came part of the realt.y and passed with the farm
under a real estate mortgage; or that household
furniture passed with the sale of a house and lot,

because the house would be of no value or income to

the owner unless it was used as a dwelling and
supplied with the necessary housekeeping utensils,

etc. * ^ '^ So that, view the matter in any light

possible, rolling stock cannot be regarded as a fix-

ture; and for these reasons the conclusion arrived
at is, that rolling stock of a railway company, like

furniture in a house, a ferry boat on a river, or a
stage on a post-route, must be considered as falling

within that class of property which is known as per-

sonal or chattel, and this view is sustained by nu-
n^ erous decisions.

'

'

Herman on Chattel Mortgages, sec. 11 (on

pp. 12, 13, 14, 20).

(In support of these views the author cites,

in the note on p. 21, decisions from Iowa, New
York, Wisconsin, Ohio, New Hampshire, Massa-

chusetts and Missouri.)

Freeman says:

*'That the involuntary sale of such property
(i. e., that essential to the enjoyment of corporate

franchises) might render the franchise unproduc-
tive of the public good, and to some extent thwart
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the public \^ill and impair the public welfare, has
always been conceded. On the other hand, the evil

of withdrawing a vast and constantly increasing
amount of the wealth of the country from the reach
of creditors has been regarded as so real and seri-

ous, that the courts have not given it their counte-

nance or support; and at the present day the prop-
erty of corporations other than municipal, though
essential to the enjoyment of the corporate fran-

chises, is almost universally treated as subject to

execution/'

1 Freeman on Executions (2nd ed.), sec. 126

(at pp. 809-10).

Arthur v. C, & I. R. R. Bank, 48 Am. Dec.

719.

Coe V. C, P. d I. R. R., 75 Am. Dec. 518.

'^It is difficult to conceive of rolling stock,

which one day may be running on the road of its

owner, and the next on some other road, perhaps
hundreds of miles away, as real estate or as fix-

tures, though, no doubt, the legislature fnay clothe

it with some of the lescal attributes of that kind of

property; and while considerations of public policy

may be attributed to the legislature, as a reason

for its acts, we do not think they tvould justify a

court in applying to the kind of property in ques-

tion any other than the rules applied to other prop-

erty, real or personal, at common laiv/'

Central Trust Co. v, Moran, 57 N. W.
(Minn.) 471, 472 (per Gilfillan, C. J.).

The drift of opinion in this regard is further

illustrated by the fact that, while the earlier deci-

sions in Pennsylvania, resting on a statute of 1836,

confined the remedy of a judgment creditor of a
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railroad corporation to sequestration of its earn-

ings, a statute of 1870 corrected this injustice;

whereupon the supreme court of that state, in the

next case presented, denied a sequestration, holding

that execution was now the proper remedy.

(1872) Philadelphia & Baltimore Central R,

R. Co/s Appeal 70 Pa. St. 355.

Moreover, the affidavit of Mr. McManus raises

a fair inference that the railroad company has

ceased operating its road not merely for the win-

ter season, but permanently, and has thus aban-

doned its status as a public carrier. If so, it could

no longer claim protection of its rolling stock from

execution on the ground of public policy.

(1870) Benedict v. Heineherg, 43 Vt. 231.

(1894) Gardner v. Mobile & N. W, R, Co,,

15 So. (Ala.) 271, 274.

(h) Whatever view may be adopted by the

court as to the liability of the rolling stock to an

execution levy, immunity from that remedy can

hardly be awarded to the eighty-five tons of fuel

seized, to the large amount of extra supplies and

tools, to the ^^ company residence" and its furniture,

or to the hotel built and furnished for the accommo-

dation of travelers. These things are in no proper

sense essential to the performance of the railroad

company's functions as a public carrier.

^^A different principle would apply to fuel or
other property personal in its nature and which is
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used, or is such as is commonly used, for other
than railway purposes. Such property would be
subject to the levy and not he held by the wort-

(1875) Farmers' L. & T. Co, v. St. Joseph

& Denver City Ry. Co. (on bill to foreclose

mortgage). Fed. Case No. 4669 (per Miller,

Circuit Justice, Dillon, Circuit Judge, con-

curring) .

To sum up:

The appellant's mortgage is one which, when

made, stood prohibited by section 8 of the act of

1898, and hence, even as to the personal property

embraced, did not fall within the provision of sec-

tion 6 of that act for notice of (permitted) mort-

gages by record with the Secretary of the Interior;

and, independently of the prohibition, it did not

fall within section 6 because not made by a com-

pany which had acquired a right of way under that

act, nor could the record prescribed by section 6

operate as notice of it except as a mortgage of the

**road" (not of the personal property). Section

315 of the Alaska Civil Code was operative upon the

mortgage, and for non-compliance with its provi-

sions the mortgage lapsed in respect of the per-

sonalty embraced, as against the mortgagor's cred-

itors, at the end of one year after its local filing.

Were the mortgage valid as against creditors, still

the personal property embraced would be liable to

sale on execution against the mortgagor, the mort-



51

^agee's rights not being thereby impaired. No pre-

vious tender of the mortgage debt was requisite

to a valid levy, none being required if the chattel

mortgage statute in the Civil Code is not applica-

ble, and the mortgage being void as against cred-

itors of that statute is applicable. The mortgage

being void as against creditors, the appellant is not

in a position to question the liability of the railroad

movables to sale on execution ; and in any case they

are so liable. Finally, the levy embraces many chat-

tels clearlv not immune from execution sale, and

also embraces real property.

The order of the lower court appealed from

should be affirmed.

CHAELES E. SHEPARD,
Appellees' Attorney,

Seattle, Wash
THOMAS R. SHEPARD,

Of Counsel,

Nome, Alaska.





No. 1627

IN THE

MnxUh ^tat^a (Hxvtmt (Eanvt at Appeals

FOR THE NINTH CIRCUIT.

THE WASHINGTON TRUST COMPANY OF THE
CITY OF NEW YORK (a Corporation),

Appellant,

V8.

ALICE DUNAWA Y and THOMAS CADER POWELL,
Appellees.

Oral Argument of Mr. W. H. Metson.

THE JAMES H. BARRY CO.
1122-1124 Mission St.

LED
EC r





IN THE

^niteti States Circuit Court of ^ppeala

FOR THE NINTH CIRCUIT.

THE WASHINGTON TRUST COM-
PANY OF THE CITY OF NEW
YORK, A CORPORATION,

Appellant^

VS. ) No. 1627

ALICE DUNAWAY and THOMAS
CADER POWELL,

Appellees.

Oral Argument of Mr. W. H. Metson.

May it please the Court: In 1902 the Western

Alaska Construction Company initiated the prelimi-

naries for the building of a railroad in Alaska, from

a place called Solomon, in the Nome District, north-

erly and easterly to a place called Council City. The

projectors of the company filed certain papers with

the Department of the Interior and later on filed a

map of their preliminary survey, called a plat. This

was all done in accordance with the Act of Congress

of May 14th, 1898, extending the homestead laws to



Alaska and providing for the granting of rights of

way for railroads to corporations and others under

certain conditions. The map, preliminary plat and

scheme provided for a railroad of about fifty-one miles

in length, and by certain Acts of Congress passed from

time to time, the period for the filing of the final map

and profile was extended.

Subsequently the name of the company was changed

to that of the Council City and Solomon River Rail-

road Company, and thereafter in 1905, a mortgage

was made to the Washington Trust Company to secure

the payment of certain bonds issued under the mort-

gage for the purpose of providing funds for the rail-

road company. This mortgage covered the road of

the company and its personal property and rolling

stock as an entirety. The mortgage was recorded in

due form of law as a real estate mortgage with the

Department of the Interior at Washington, with the

Secretary of Alaska, with the Recorder of the Cape

Nome Recording District and with the Secretary of

the State of New Jersey, in which latter State the

railroad company had been organized.

The controversy in this case arose in this way: In

1907, two years after the execution of the mortgage in

question, the appellee, Dunaway, sued the company

and recovered a judgment of $7500 for alleged per-

sonal injuries. An execution issued on the judgment,

and the Marshal of the District levied upon the rolling

Stock and all other similar property of the company,



the road at that time being about twenty-one miles in

length. The Marshal being about to sell, the Wash-

ington Trust Company filed a bill in the District

Court of Alaska asking that the sale be enjoined, and

especially praying for an injunction pendente lite.

The Court denied the application for the preliminary

injunction and we have appealed from that order.

The contention of the appellees is that, inasmuch as

the laws of Alaska provide that chattel mortgages

must be filed in the recording district where the

chattels are situated, and that each year an affidavit

must be made one month before the expiration of the

year to the effect that the mortgage has not been paid

(if such be the fact) in order that its life may be con-

tinued for another year, therefore it was necessary

that the mortgage in question be recorded in accord-

ance with the provisions of the Chattel Mortgage Act.

They contend we have failed to so record this mort-

gage and therefore have given no notice of its exist-

ence as a mortgage upon chattels ; that for that reason

the Marshal was entitled to sell the property upon

execution upon the Dunaway judgment, notwithstand-

ing the prior rights of the Washington Trust Com-

pany. Incidentally our opponents assert that we have

not complied strictly with the Act of Congress passed

in 1898 so extending the homestead laws to Alaska, and

under which we claim our right to operate a railroad

in the District and to mortgage the road.
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Section 2 of this Act reads in part as follows:

'^That the right of way through the lands of the

United States in the District of Alaska is hereby

granted to any railroad company duly organized

under the laws of any State or Territory or by the

Congress of the United States which may hereafter

file for record with the Secretary of the Interior

a copy of its articles of incorporation, and the proof

of its organization under the same, to the extent of

one hundred feet on each side of the center line of

said road. ..."

Your Honors will notice that the words of grant

there are in praesenti, in common with other railroad

grants, and our contention is that we obtained the right

of way under this Act as soon as we filed with the

Secretary of the Interior our articles of incorporation,

duly certified and due proof of our organization under

the same and our preliminary map and survey of and

claim for the road, identifying the company as the

grantee thereof.^ All these things we did in July, 1903.

1 "The grant is one in praesenti except as its operation is affected

by that condition; that is, it imports the transfer, subject to the
limitations mentioned, of a present interest in the lands designated.
The difficulty in immediately giving full operation to it arises from
the fact that the sections designated as granted are incapable of

identification until the route is definitely fixed. When that route is

thus established the grant takes effect upon the sections by relation

as of the date of the Act of Congress. In that sense we say that

the grant is one in praesenti. It cuts off all claims other than those
mentioned to any portion of the lands from the date of the Act, and
passes the title as fully as though the sections had then been capable
of identification." Van Wyck vs. Knevals, 106 U, S., 306.

Railway Co. vs. Phelps, 137 U. S., 528; Noble vs.. Union River
Logging Co., 147 U. S., 165, 176.



Under Section 4 of the Act, which I will read in

part it is provided:

''That where any company, the right of way to

which is hereby granted, shall in the course of con-

struction find it necessary to pass over private lands

or possessory claims on lands of the United States,

condemnation of a right of way across the same

may be made in accordance with section three of

the Act entitled 'An Act entitled ''An Act to aid in

the construction of a railroad and telegraph line

from the Missouri River to the Pacific Ocean, and

to secure to the Government the use of the same for

postal, military and other purposes, approved July i,

1862," approved July 2, 1864.' Provided further,

that any such company by filing with the Secretary

of the Interior a preliminary survey and plat of

its proposed route, shall have the right at any time

within one year thereafter to file the map and pro-

file of definite location provided for in this Act,

and such preliminary survey and plat shall during

the said period of one year from the time of filing

the same, have the effect to render all the lands on

which said preliminary survey and plat shall pass

subject to such right of way."

A preliminary actual survey and plat of the pro-

posed route of the railroad was filed in accordance

with that section on the 2nd day of July, 1903.

Section 5 of the Act further provides:

"That any company desiring to secure the bene-

fits of this Act, shall within twelve months after



filing the preliminary map of location of its road

as hereinbefore prescribed, whether upon surveyed

or unsurveyed lands, file with the Register of the

Land Office for the District where such land is

located, a map and profile of at least a twenty-mile

section of its road or a profile of its entire road if

less than twenty miles as definitely fixed, and shall

thereafter each year definitely locate and file a map
of such location as aforesaid, of not less than twenty

miles additional of its line of road until the entire

road has been thus definitely located, and upon

approval thereof by the Secretary of the Interior

the same shall be noted upon the records of said

office, and thereafter all such lands over which such

right of way shall pass shall be disposed of subject

to such right of way," and so forth—and further:

"Provided that if any section of said road shall

not be completed within one year after the definite

location of said section be approved, or if the map
of definite location be not filed within one year

as herein required, or if the entire road shall not

be completed within four years from the filing of

the map of definite location, the rights herein

granted shall be forfeited as to any such uncom-

pleted section of said road and thereupon shall

revert to the United States without further action

or declaration, the notation of such uncompleted

section upon the records of the Land Office shall be

canceled, and the reservations of such lands for

the purposes of said right of way, stations, and ter-

minals shall cease and become null and void with-

out further action."



We did all of these things from time to time to the

extent of filing our final map of survey and profile of

the twenty-mile section, and the twenty-mile section

was completed by the end of 1906; our time to do so

having been extended by special Acts of Congress

covering this particular railway only.

The latter part of Section 6 of the Act reads as

follows:

"That all mortgages executed by any company
acquiring a right of way under this Act, upon any

portion of its road that may be constructed in said

District of Alaska shall be recorded with the Secre-

tary of the Interior and the record thereof shall be

notice of their execution, and shall be a lien upon

all the rights and property of said company as

therein expressed, and such mortgage shall also be

recorded in the office of the Secretary of the

State or Territory wherein such company is or-

ganized. .

))

This language is clear and specific.

The railroad company made, executed and delivered

the mortgage under discussion to the Washington Trust

Company in 1905 and the same was thereafter recorded

with the Secretary of the Interior in the same year, and

with the other officers mentioned in said section as

appears from the pleadings.^

Your Honors will notice the language of Section 6

with reference to the record of the mortgage with the

2 Mulcahey vs. Buckley, 100 Cal., 484.
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Secretary of the Interior
—

^'and shall be a lien upon

" all the rights and property of said company as therein

" expressed." It is clear that this section was intended

to cover not only a mortgage upon our roadbed and

right of way, and our actually constructed work, but

upon all our rights and property, and therefore with

the same effect as to notice (the purpose of recording)

as though it covered only the roadbed itself.

This section brings us within the purview of the de-

cision of this Court with reference to the California

statute.^

That is to say, inasmuch as the Act of 1898 specially

provided for the recording in a particular manner in a

particular place of railroad mortgages and provided

what effect such recordation should have, namely, that

of giving notice of the execution thereof and constitut-

ing a lien upon all of the property and rights of the

company therein expressed, that such Act could not be

affected by the passage of any general later Act

relating to the recording of chattel mortgages unless

the latter especially repealed the former. No such

repeal is shown here, not even by implication. We
have discussed the authorities upon the question of later

general statutes repealing prior special ones in our

brief ^ to some extent, and will not advert to them here.

We contend, further, that this provision takes us

without the decision of the Court in a case brought here

3 Southern Cal. Motor R. R. Co. vs. U. L. T. Co. Ry., 64 Fed., 450.

4 Brief, p. 45 et seq.



from Washington ^ relied upon by counsel in their

brief. In that case the Constitution of Washington

specially provided that the rolling stock of a railroad

was to be considered personalty and liable to execu-

tion and sale in the same manner as the personal prop-

erty of individuals. The existence of this constitutional

provision was one of the prime factors in the rendition

of that decision by this Court. The other factor was,

as expressed by the Court therein, as follows: ^

''We find, however, no such independent statute

in Washington conferring upon railroad companies

organized and incorporated in that State the right

to mortgage all their corporate property and fran-

chises as an entirety/^

Therefore the opinion of this Court in the Washing-

ton case is not in point in the case at bar, because in

Washington there is no independent statute permitting

a mortgage upon all corporate property. Upon the

other hand, the decision of this Court in the California

case (Southern California Co. vs. Union Loan Co.)

hereinbefore referred to is direct authority for the

argument we are now making, for the statutes of Cali-

fornia in issue therein are the same as are the Acts of

Congress here. Under the Acts of Congress relative to

Alaska, controlling herein, all corporate property of a

railroad can be mortgaged as an entirety. This being

5 Illinois Trust & Sav. Bank vs. Seattle Elec. Ry. & P. Co., 82 Fed.,

936.

6 82 Fed. Rep., p. 942. (Italics ours.)



10

so, no necessity existed for the recordation of the mort-

gage herein as a chattel mortgage.

But further, should this Court hold the principle

applicable that the statute must prescribe that a rail-

road company may mortgage its franchise and real and

personal property as an entirety in order to avoid

necessity for compliance with the Chattel Mortgage

Act, then we answer that so far as the record shows

there was nothing to indicate that the act of the com-

pany in mortgaging all of its property as an entirety

was not in accordance with a statute permitting such

a mortgage.

Every legal presumption is in favor of the validity

of the acts of the corporation "^ and the law will not

presume a contract of the corporation to be invalid

which is capable of a construction which will make it

valid.^

Therefore all presumptions being in favor of the

validity of the acts of the railroad corporation in mak-

ing this mortgage it is presumed (conceding it be

necessary that such a statute above referred to must

have existed in order to make this mortgage good) , that

the corporation was cognizant of and acted under such

authority.

7 "If it is not on its face necessarily beyond the scope of the power
of the corporation by which it was made, it will in the absence of

proof to the contrary, be presumed to be valid. Corporations are

presumed to contract within their powers." Railway Co. vs.

McCarthy, 96 U. S., 267.

8 Curtis vs. Gokey, 68 N. Y., 304; Ormes vs. Dauchy, 82 N. Y.,

443, 448.
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It is recited in the mortgage that the company is

fully authorized and empowered to make the mortgage

or deed of trust.^ The validity of the mortgage in this

respect is not denied by appellees. The burden was

then on them to have shown that the act of the cor-

poration was ultra vires}^

The presumption was evidence on the motion for the

injunction pendente lite and the burden of rebutting

such a presumption was on the appellees/^ a burden

which they signally failed to meet.

But if the action of the railroad company in making

this mortgage was ultra vires, no one can take ad-

vantage of this fact but the Government.^^

The provision of the statute which counsel consider

a forfeiture clause is as follows:

"Sec. 8. And the right of way herein and hereby

authorized shall not be assigned or transferred in

any form whatever prior to the construction and

completion of at least one-fourth of the proposed

mileage of such railroad ... as indicated by

the map of definite location, except by mortgages

9Tr., 17.

10 "The courts will as a general rule presume that contracts made
by a railway corporation which appear to be designed to promote
its legitimate and profitable operation are within the limits of its

powers and if their validity be assailed, will require the assailant to
assume the burden of demonstrating that fact." Elkins vs. Camden,
36 N. J. Eq, 241, 242.

11 Valente vs. Sierra Railway Co., 151 Cal., 534.

12 "If the Act here in question be ultra vires, no one can take
advantage of the defect of power involved but the State. As to all

other parties it must be held valid and enforced accordingly." Jones
vs. Guaranty and Indemnity Co., 101 U. S., 622, 628.



12

or other liens that may be given or secured to aid

in the construction thereof. . .
."

And then provides further:

''and in all conflicts relative to the right of way or

other privilege of this Act, the person, company or

corporation having been first in time in actual sur-

vey or construction as the case may be shall be

deemed first in right."

That is our position here. If there is any conflict at

all it is merely for the right of way beyond the place

where we have actually ceased construction. So far

as the constructed portion of the road is concerned, we

will be protected against everybody but the United

States. But this mortgage is upon actual existing

property. The lien of appellees accrued long after our

rights had vested. The mortgage was recorded in July,

1905, while the cause of action of the appellees did

not accrue until 1907 and judgment was obtained in

that year. Appellees are not in the position of in-

nocent purchasers. They had full notice.

Appellees claim that the statute must be followed in

a certain way. Certainly the statute must be followed

in a certain way so far as getting a speculative right of

way. That is, the Government, who takes the railroad

company under its mantle, says, ''We will give you a

" right of way for certain ground provided that you

" indicate it to us so that we may not mislead other

" donees of the government. You must therefore file
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your preliminary plat in our office in order that when

a homestead claimant comes along or any one who

has to enter land through the Public Land Office, he

may know that there are some rights already accrued.

So far as your right of way is concerned there must

be constructive notice to protect these subsequent

donees and who may be in a position antagonistic to

you."

That is what Congress intended—to protect other

railroad companies, other people claiming rights of

way, people claiming homestead rights or mineral

entrymen. So far as any conflict that might arise it

must arise as between us and an intervening right. The

claim of appellees does not constitute an intervening

right.

It seems to us that it does not make any difference

whether the property mortgaged is real estate or per-

sonal property, so far as the place of recording is con-

cerned. The statute in terms says:

^'AU mortgages executed by any company acquir-

ing a right of way under this Act on any portion of

its road which may be constructed in the District of

Alaska, shall be recorded with the Secretary of the

Interior and the record thereof shall be notice of

their execution and shall be a lien upon all the

rights and property of the said company as therein

expressed/'

If we apply for a right of way and it is granted, and

we thereafter mortgage any portion of the road with
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the personal property thereon and record the mortgage

with the Secretary of the Interior, that recordation

gives notice and is a protection to innocent parties who

go to the record. If we are actually upon the ground

there is no constructive notice necessary, because actual

notice is given by our presence.

The record shows that in 1906 we had twenty-one

out of the fifty-one miles of this railroad completed.

But counsel say that when we made this mortgage in

1905, although a portion of our road was constructed,

we did not show that one-fourth of its mileage was

completed, nor that the mortgage was given to aid in its

construction. Therefore they argue the mortgage was

void because it anticipated the completion of the road

as an entirety.

But the language of the Act is simply with respect

to the right of way. That is to say, the purport of the

law is that if we applied for a s^pecial right of way and

filed a preliminary plat and survey, we might immedi-

ately mortgage the preliminary right of way obtained,

provided that the money was used to aid in the con-

struction of the anticipated railroad. We did not

mortgage an anticipated railroad. This right of way

was a gift in praesenti to be kept alive in so far as the

road is constructed within the time prescribed by the

Act of Congress. That is, within a year after the filing

of the preliminary map as the Act originally stood, we

should have filed the final map and profile of our final

selection of the route; and then within one year after
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that complete the road, but Congress especially ex-

tended our time for the doing of these things and

within the extended period we complied with the

requirements of the law, and we contend this: That

no one but the Government of the United States could

question our rights in this respect, provided we had not

complied with the law.^^

The reason the Government in its grants in praesenti

of rights of way for railroads provided that there

should be no alienation of this right of way except for

construction was that the Government might be pro-

tected in case there was no construction of the road and

in such event it could claim a forfeiture of the rights

so granted. This reservation concerned the Govern-

ment only, and was for its protection, and so long as

the road was constructed it was presumably satisfied.

The case is analogous to the principles declared by the

Supreme Court of the United States in a recent case
^*

wherein it was held that, while a right of way under

the Railroad Act of 1875 could be secured by the per-

formance of certain acts prior to the construction, that

13 "The language of that section is that 'the right of way through
the public lands of the United States is hereby granted to any rail-

road company duly organized under the laws of any State or Terri-
tory,' etc. . . . The uniform rule of this Court has been that such
an Act was a grant in praesenti of lands to be thereafter identified.

Railway Co. vs. Ailing, 99 U. S., 463. The railroad company became
at once vested with a right of property in these lands of which they
can only be deprived by a proceeding taken directly for that pur-
pose." Noble vs. Union River Logging R. R. Co., 147 U. S., 165-176.

Utah N. & C. R. Co. vs. Utah & C. Ry. Co., 110 Fed., 879-890

and cases cited.

14 Jamestown Northern R. R. Co. vs. Jones, 177 U. S., 125.
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if the acts were not done actual construction carried the

right of way. This actual construction vested the right

of way and constituted at least an after-acquired title

which fed the mortgage under the well-known rule

that where one, not the owner of land, mortgages the

same and afterwards acquires the title thereto, that this

after-acquired title feeds the mortgage.

It was not a total inhibition but a personal protection

to the Government, and the mortgagee herein took

subject to a subsequent assertion by the Government of

its reserved rights. A mere subsequent judgment

creditor has no right to insist upon any forfeiture for

the Government or to insist upon a governmental in-

hibition. The Government only can do this. All the

acts necessary to be done were fully completed before

any rights arose in appellees under the Dunaway judg-

ment.

There are some other points that we might discuss if

time and the patience of Your Honors permitted, but

we think they have been fully argued in the briefs.

I, however, submit finally, that the refusal of the Court

below to issue the injunction pendente lite was an injury

to the appellant immediate and certain, for the action

of the Court was a practical judgment upon the ques-

tions to be determined upon the final hearing after a

full and complete showing. Where injury is shown to

the moving party by a failure to issue the injunction

while the rights of the respondent can not be affected

by its issuance, as is the condition here, then the action
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of the lower Court in refusing to issue the injunction

so that the status quo can be preserved pendente lite,

is an abuse of the legal discretion which it alone can

exercise upon motions of this character.^^ I submit

that for that reason the Court below erred in refusing

to grant the injunction, and ask that its judgment in

that respect be reversed.

15 City of Newton, et al., vs. Levis, 79 Fed., 715; Allison vs. Cor-
son, et al., 88 Fed., 581; Allington & Curtis Mfg. Co. vs. Booth, 78
Fed., 878.

Q'Wn












